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These petitions are placed before the
Full Bench after a detailed order was passed in

W P. No. 1326 of 2007 on 27th July, 2007.

2. The Maharashtra Sl um Areas (I nprovenent,
Cl ear ance and Re- devel opnent) Act, 1971,
(hereinafter referred to as "Slum Act” for short)
came to be extensively anmended in 1996-97 and
2001, introducing Chapter 1-A therein. That
Chapter is entitled "Slum Rehabilitati on Schene"

Under that Chapter falls Section 3A Thi s
provision is inserted with a viewto establish a
Sl um Rehabilitation Authority (S.R A for short)
for inplenmenting Slum Rehabilitation Schene.
After this Chapter was introduced in the Sl um Act
and such Aut hority became functional for
Bri hanmunbai and its suburbs, that the S R A
deci ded to undertake and inplenent several
rehabilitation schenes. The State took notice of

proliferation of Sluns on public lands and



properties. Therefore, it decided to confer w de
powers on the SR A so that the public |[|ands
are cleared by SSR A acting in coordination
with the Jlocal authorities. For that purpose,
the State Governnent nmade appropriate amendnents
and inserted provisions in the planning and | ocal
| aws. | nsofar as, Munbai is concerned, S.R A
was put in charge of permtting devel opnments on
| ands, which had | arge slum pockets. Lands were
of private/public ownership. Therefore, after
anendi ng Mharashtra Regi onal and Town Pl anni ng
Act (MRT.P. Act) for short, the Devel opnent
Control Regulations for Brihanmunbai (D.C. Rules
1991) were also anended. These Devel opnent
Control Regulations are traceable to section
22(m of the MR T.P. Act, 1966. For individua
devel opnent to be controlled, nonitored and
regul ated as al so restricted, devel opment contr ol
rules were nmnmde and they are traceable to the

Devel opnent Plan itself.



3. One of the Regulations in the set of
Regul ations, to control devel opnent in Minbai,
pertains to Floor Space Index and its conputation
(F.S.1). \While, conmputing the permssible F.S. I

for devel opnment of the | ands/property, incentives
wer e offered by the State and Local Body
(Bri hannunbali Muni ci pal Cor por ati on) to
Devel opers and Builders. An obligation was cast
upon them as also the owners of these private
lands to rehabilitate the slumdwellers at the
samne site as far as possible and after
di schargi ng this obligation to develop t he
pl ot/ | and. The incentive was increased F.S. |

or appropriate adj ust nment s in comput i ng
permssible outer limt. At the sane tinme, the
sl um pockets were al so offered incentive inasnuch
as persons residing in slums were permtted to
organi se thenselves into Cooperative Housing
Societies and such Cooperative Societies were
further permtted to cone forward with a proposal

for devel opnent of the land, on which sluns are



si tuat ed or | ocat ed, ei ther by soci eties
t hensel ves or an outside Agency and incentives

were offered for the same as wel | .

4. The underlying object for the above being
cl earance of the |lands by renoval of the sluns
and dilapidated structures. It is now a well
known fact of which judicial notice has been
taken repeatedly, that |large scale encroachnent
takes place as far as Government properties and
| ands are concerned. The Governnent and its
instrunmentalities and agencies are unable to
control encroachnent, illegal squatting and
unaut hori sed developnment on its lands as the
political will and strength is lacking. The slum
pocket s bei ng Vot e Banks, preventive or
prohi bitory measures are not initiated at right
time. The nunber of encroachers and squatters on
| ands, roads and pavenents have increased and one
can wtness the same. Once the incentives were

of fered as above and regul atory and



rehabilitation neasures and schemes were nooted
nunber of disputes and differences between the
sl um dwel | ers/ encroachers and the |ocal authority
and appropriate agencies have arisen which are
consunming valuable time of this Court. In such
di sput es, the acts and om ssi ons of t he
Authorities and Agencies are highlighted. The
State and the SRA does not resolve themis the
princi pal grievance. Hence, steps are taken to

approach this Court.

5. Every Di vi si on Bench assi gned
constitutional and wit nmatters on the Oiginal
Side has to deal with petitions under Article 226
of the Constitution of India arising specifically
from Minbai, wherei n above di sput es and
differences are involved. The request is to
resolve the sanme in this Court’s constitutional

and Wit Jurisdiction.

6. Not i ci ng an i ncreasi ng spat e of



litigation and the nature of disputes and
differences projected therein, it was decided
that certain paraneters need to be laid down
which would enable this Court to take note and
cogni sance of genuine grievances. Hence, the
first and forenpst objective of setting up a

| arger bench was | ayi ng down t he paraneters.

7. The second reason whi ch necessitated
constituting a Full Bench is that a contention
was raised that <conflicting views have been
expressed by Division Benches of this Court not
only with regard to paraneters referred to above
but also the rights of the slumdwellers and the
extent to which the State and S.R A. can go into
the question and issues arising out of such
rights. In this behalf, the attention was
invited to sonme Division Bench decisions of this
Court, which are noticed by a Division Bench
(consisting of Hon ble Chief Justice and Hon’ bl e

Dr.Justice D.Y.Chandrachud). The conflict was on
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account of some observations in these decisions
with regard to the nature of the power conferred
upon the State and the S.R A during the course
of inplementation and nonitoring of a Slum
Rehabilitation Schene. A request was nade to
resolve the disputes and differences and set at
rest the controversy with regard to the authority
and power of the State Government and S.R A to
settle and adjudicate upon the questions, issues
and di sputes raised during the course of

i npl enentation and rehabilitation schene.

8. Noticing the issues and questions of far
reachi ng public inportance raised during the oral
argunents, that a Division Bench of this Court
felt that it would be just, fair and proper to
constitute a larger bench and refer to it certain
guestions, for being answered. This is how a

Ful | Bench has been constituted.

9. The facts in the Wit Petitions need not
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be noticed in great details. Suffice it to state
that in Wit Petition No.1326 of 2007, the
reliefs claimed are that, the perm ssion granted
on 11th February 2005 and 30th April 2005 and
sanction of building plans in pursuance thereof
be declared as illegal, invalid, ultravires of
the powers of respondent Nos. 2 and 3 viz.,
Muni ci pal Corporation and S.R A.  Although, this
is not a petition which could be said to be
representative of the guestions and issues
arising frequently, yet, sone indication thereof
is available fromthe allegations and statenents
made therein. Petitioners therein are occupiers
and tenants of tenenents situate at Tul siwadi,
Tardeo, Munbai . Sonme of the occupiers and
tenants from anongst 3220 fam lies are Minicipa
Enpl oyees. The Mini ci pal Enpl oyees are housed in
structures and building which are owned by
Muni ci pal Corporation whereas other structures
are slunms and huts occupied by slum dwellers.

The occupants of t hese tenanents/chaws and
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structures pronoted 17 di fferent soci eties
including respondent No.5 which is a proposed
soci ety. Later on 16 of the societies out of
these 17 societies cane toget her under the
unbrella of petitioner No.l. The petitioner
per suaded the proposed society also to join them
That attenpt could not succeed. As usual
occupi ers in t he di | api dat ed
structures/slunms/ huts becane nenbers of these
societies with a viewto fulfil their dream of
havi ng alternate per manent
construction/tenanents. Shant i es, slums and
di | api dated structures in which such persons were
staying for decades together being on the verge
of collapse or Ilikely to be denolished, an
opportunity was taken by the occupants thereof to
present a proposal or schene for devel opnent of
the property/land upon which the structures are
st andi ng. However, there being difference of
opi nion between two societies, two proposals for

devel opnent were presented. Thus, on one
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property there was a schene whi ch was proposed by
a society which was yet to be registered whereas
another was proposed by the petitioner No.1
society, vyet, another scheme was proposed by
respondent No.6. All the schenes were presented
for further processing and scrutiny. It is
common gr ound t hat t he pr oposal s/ schenes
presented by these societies were financed by
em nent builders and developers. There was a
l[itigation on account of the rival schenes and
this Court by an order dated 23rd February 1999
passed in WP. 2406 of 1998 appointed M. Justice
M N. Chandurkar (Retd. Chief Justice Madras High
Court) to consider and go into the allegations
with regard to the schenes. The Muni ci pa
Corporation had appointed respondent No.6 as
devel oper for the schene/project which decision
was the subject matter of <challenge in the
petition and the Hon ble Judge was requested to
record his opinion and forward it to this Court.

Learned Judge opined that the decision to award
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the contract to respondent No.6 does not suffer

from any undue preference or favouritism

10. After setting out the salient features of
the wurban renewal schene of Tul siwadi what the
petitioners allege is that despite obtaining
sever al per m ssi ons and cl earances for
i npl enenting the conprehensive schene, |ater on
t he scheme was sought to be di vi ded by
entertaining a request fromslumdwellers on a
portion of the property for devel opnent under
D. C Regul ati on No. 33(10) of t he
D.C. Regul ations. Petitioners’ contention is that
Regul ation 33(9) of the said Regul ati ons woul d be
the applicable one but taking into consideration
the request of slum dwellers on portion or

pockets of the properties in question, another

schenme purporting to be under D.C Regul ati ons
33(10), in derogation of the main schene, is
bei ng entertained. It is alleged that the

bi furcated schenme is supported by an m nuscul e of
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slum dwel | ers and hutnent occupiers. It is not a
separate pocket or portion or property to say in
the least. Yet, alist of these structures has
been separately prepared and a mp/plan is
prepared pertaining to the sane. Thus, a portion
of the property known as Jijamat a Nagar
conprising of 113 structures is sought to be
devel oped separately under D.C. Rule 33(10) and
for that purpose, approvals have been granted by
the B.MC. and S.R A The |arger schene,
therefore, has necessarily been given a go-by by
this action of the authorities, who are owners of
the properties as well. In such circunstances,
permtting redevel opnent for housing occupants of
only 113 structures is neither beneficial nor in
the interest of slumdwellers and other occupants
nor is the decision taken on that basi s
supportable in Jlaw. The decision is contrary,
mal afi de and violative of mandate of Article 14
and 21 of the Constitution of India. In such

ci rcunst ances, the decision and orders be quashed
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and set asi de.

11. | nsof ar as anot her representative
petition 1is concerned, the sane is WP.No.75 of
2006. This petition was earlier dismssed by
this Court on the ground that it involves
di sput ed guestions of facts. However, the
Suprene Court set aside the order of this Court
in that behalf and remanded the matter to this
Court to reconsider the wit petition. The
Suprene Court expressed no opi nion on t he
correctness or otherw se of the subm ssions. It
left open all questions i ncludi ng that of
mai ntai nability of the petition and grant of any
relief therein. 1In that petition, the petitioner
claimte to have right, title and interest in an
i movabl e property being Dastoor Bl ock, Dastoor
Wadi, Naigaon, Dadar. It is not necessary to go
into this aspect 1in details 1inasnuch as the
petition proceeds to allege that the petitioner

is a co-owner of this property, which has been
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nore particularly described at Annexure A to the
petition. It is alleged that one of the
predecessors of the petitioner conveyed his
rights in the said property to the MG for
public purpose for putting up a school and not
for benefit of a private devel oper. It is
alleged in the petition that respondent Nos. 1
to 3 who are MC GB. and its officers have
granted perm ssion to respondent No.4 under D.C.
Rule 33(7) for conbined re-devel opnment of the
plots bearing C S.No.4 and 4-1/4 of Naigaon
Division and 1/5 of Mat unga Di vi si on. The
proposal s/requests to devel op the same was noved

by respondent Nos. 5 and 6 who are proposed

cooperative societies of the occupants. Thus,
t hey are beneficiaries in t he sai d
re- devel opnent. Respondent Nos. 7 and 8 <claim

to be owners of entire Dastoorwadi which claim
according to petitioner, is false and bogus since
the property was sold by one of the predecessor

of petitioner to MC.GB. Its enployees who have
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al so formed cooperative societies desired that
the fruits of the devel opnent be nade avail able
to t hem They have been joined as party
respondents along wth statutory authorities,
viz., the State through its Educati on Depart nent
and the Repair Board because certain statutory

obl i gations are cast upon it.

12. The subject matter of the petition arises
out of and is related, inter alia, to the failure
to discharge the statutory obligations and duties
by the respondent No.1 to 3, and granting ill egal
sanction to t he respondent No. 4, t hr ough
r espondent No.5 and 6 under Regulation 33,
sub-Regul ation 7 of the D.C Regul ation in
regard to the conbined redevel opnent proposal of
plots bearing C S.No.4 and 1/4 of Nai gaon
Di vi sion known as Dastoorwadi C.H S. (Proposed),
with Plots bearing No.1/5 of the Visanji Park,
AOd Naigain Cross Road, in Matunga Division at
Mar at hi G ant ha Sangr ahal aya Mar g, nor e
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particularly set out in the description of the
subj ect plots. The said action of sanctioning
t he sai d redevel opnent proposal of the respondent
Nos. 4 to 6 by the respondent Nos. 1 to 3 is
contrary to and wviolative of , anong ot her
statutes and settled principles of law, the
provi si ons of Regul ati on 33(7), of t he
Devel opnment Control Regulations 1991 and wultra
vires, illegal and void ab initio. The said
proposal in fact does not qualify any of the
requi renents of the said provision of Regulation
33(7) and the Annexure - Ill to the said D.C
Rul es and, therefore, the inpugned sanction could
never have been granted. The petitioners have
learnt that the respondent Nos. 1 to 3 had
pr oposed to perm t t he Redevel opnent/
Reconstruction of the said school for commerci al
pur poses, under Regulation 33(7) of Devel opnent
Control Regulation for Geater Munbai and that
t he said devel opnent was assigned to t he

respondent No.4 at a consideration of about
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Rs. 12.5 Crores.

13. This petition concerns D.C Regul ation
33(7) which is dealing with re-construction or
re-devel opment by Cooperative society of old
buil dings belonging to the Corporation. The
subj ect regulation, (Regulation 33) provides for
additional FSI which nay be allowed in certain
cat egori es. Though, this is not a typical slum
dispute or matter, yet, a reference is made to
the facts in this case only to highlight the
aspect that Regulation 33 of D.C. Regulation for
Greater Munbai framed in 1991 provides for
Additional F.S. 1. whi ch may be allowed in
certain categories. Additional F.S.I. to be
allowed in certain category is an incentive for
buil ders and developers to undertake housing
projects involving old buildings, dilapidated
structures and slum pockets. It is when such
agenci es are involved in construction or

devel opnment, by slum dwellers who have organi sed
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t hensel ves, that majority of di sput es and
differences crop up. The slumdwellers conplain
that groups or sub-groups anongst them are
i nterested in another buil der or devel oper
thereby frustrating the entire project. In other
words, they fear and apprehend that the original
schenme woul d be highjacked by anot her devel oper.
It is in such circunstances, fights between
groups of slumdwellers on the sanme property | and

up in this Court.

14. Broadly, the disputes which are brought
before the Court and highlighted by the facts in

the two petitions noticed above are between sl um

dwel l ers thensel ves, Slum Dwellers and Devel oper,

Devel oper in a Rehabilitation project who is not

acceptable to a particular group or section of

slum dwellers, they propose nane of another

devel oper and last but not the | east between the

slum dwellers, developers and the B.MC and

S.RA Thi s is a conmmon conplaint. The
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i npl enentation of the schene or project is
obstructed and often conmes to a conplete halt on
account of inaction by the S R A and the State
Gover nnent . They do not take any cogni sance of
common grievances, for exanple, renoval of the

Mnority or obstructing occupants fromthe site

etc. On sonme occasions, t hey refuse to
i nt ervene. The allegation is that SRA or State
sides wth one group or the other. Resul tantly

all disputes land up in this Court and that is
how petitions under Article 226 of t he

Constitution of India, are fil ed.

15. There are several such matters which have
been grouped together. It is in the backdrop of
such factual and other disputes and conplaints
with regard to inplenmentation/non inplenentation
of the schemes and projects neant for slum
dwel | ers that the foll ow ng questions were
formul ated, for being answered in this reference,

by the Division Bench : -
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(a) Whet her, a private party can seek
resolution of dispute and claim relief
entirely falling in the private donmain,
under the garb of Public Authority not

functi oni ng?

(b) Whet her  Muni ci pal Corporation or
S R A are responsible for defaults,
under the schenmes of Slum Redevel opnent

or under Urban Renewal Schenes?

16. Bef ore we consi der the contentions of the
| earned Counsel appearing for parties, it would
be appropriate if reference is mnmade to sone
statutory provisions and Regul ati ons rel evant for

our pur pose: -

Section 22 of MR T.P. Act.

"22. A Devel opnent pl an shal
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generally indicate the manner in which
the use of land in the area of a Pl anning
Aut hority shall be regulated and also
i ndi cate t he manner in whi ch t he
devel opnent of Jland therein shall be
carried out. In particular, it shal

provide so far as nay be necessary for

all or any of the followng matters, that

is to say:-
(a) proposals for allocating
the use of land for purpose, such
as residential, i ndustrial,
comer ci al , agricul tural,

recreational

(b) proposal s for designation
of land for public purpose, such
as schools, colleges and other
educational institutions, nedical
and public health institutions,

mar ket s, soci al wel fare and
cultural institutions, theatres
and pl aces for public
ent ertai nment, or public

assenbly, nuseuns, art galleries,
religious building and Gover nnent
and ot her public buildings as may
from tine to time be approved by
the State Government;

(c) proposal s for designation
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of areas for open spaces,
pl aygrounds, stadia, zool ogical
gar dens, green belts, nature
reserves, sanct uari es and
dairi es;

(d) transport and
conmuni cations, such as roads,
hi ghways, parkways, rail ways,

wat erways, canals and airports,
including their extension and
devel opnent ;

(e) wat er supply, drainage,
sewerage, sewage di sposal, other
public wutilities, anenities and
services including el ectricity
and gas;

() reservation of land for
comunity facilities and
servi ces;

(9) proposal s for designation

of sites for service industries,
i ndustrial estates and any ot her
devel opnent on an ext ensi ve
scal e;

(h) preservati on,
conservation and devel opnent of
area of natural scenery and
| andscape;

(1) preservation of features,
structures or pl aces of
hi storical, nat ur al
architectural and scientific

interest and educational value
and of heritage buildings and
heritage precincts;
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(1) proposal s for fl ood
control and prevention of river
pol | uti on;

(k) proposals of the Central
Governnent, a State Governnent,
Pl anni ng Aut hority or public
utility wundertaking or any other
authority established by |aw for
designation of |land as subject to
requi sition for public purpose or
as specified in a Devel opnent
pl an, having regard to t he
provi sions of section 14 or for
devel opnent or for securing use
of the land in t he manner
provi ded by or under this Act;

(1) t he filling up or
reclamation of |ow lying, swanpy
or unhealthy areas or levelling
up of I and;

(n) provi sions for perm ssion
to be granted for controlling and
regul ating t he use and

devel opnment of Jland within the
jurisdiction of a local authority
i ncl udi ng i mposition of
conditions and restrictions in
regard to the open space to be
mai nt ai ned about buildings, the
percentage of building area for a
plot, the location, nunber, size,
hei ght, nunber of storeys and
character of bui | di ngs and
density of population allowed in
a specified area, the use and
purposes to which buildings or
specified areas of |land may or



27

may not be appropriated, the
sub- di vi si on of pl ot s, t he
di sconti nuance of objectionable
users of land in any area in
reasonabl e peri ods, parking space
and | oading and unl oading space
for any building and the size of
proj ections and adverti senment
signs and boardings and other
matters as nmay be considered
necessary for ~carrying out the
objects of this Act."

Section 3K of Slum Act - reference wll
be made in the foregoing paragraphs.

D. C. Regul ation No.33(10) - reference wll

be made in the foregoi ng paragraphs.
17. After t he Mahar ashtra Slum Area
(I mprovenent, Cl ear ance and Redevel opnent)
Act, 1971(hereinafter referred to as the Sl um Act)
was anended wth effect from18th May 2001 and
Chapter |1-B was incorporated therein, it has cone
to light that beneficiaries of t he sl um
rehabilitation schenes, whi ch are bei ng
i npl enented by the concerned authorities on | ands
belonging to Governnment and |ocal bodies are
conplaining about the denial of benefits neant

for them
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18. In this behalf, it is worthwhile noticing
that the word "schene" is defined in section
3X(d). That definition will have to be read with
the term"protected occupier” defined in section
3X(c). The term "photo-pass" is also crucial and
the same is defined in section 3X(b).These

definitions are as under:

19. "3X(b)" "photo-pass” neans an identity
card cumcertificate issued by the Governnment in
the prescribed format under section 3Y, and shal

i ncl ude such other docunment or docunents decl ared
by Governnent, by order issued in this behalf, to
be equival ent of photo-pass for the purposes of

this Chapter.

20. "3X(c)" "protected occupier”™ neans an
occupier of a dwelling structure who holds a

phot o- pass;
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21. 3X(d) "schene" neans any arrangenent or
pl an prepared and declared by t he State
Government for the protection, relocation and

rehabilitation of the protected occupiers.

22. Thus, the entire intent is to have an
identification done of the dwelling structure and
i ssue a photo-pass for the purpose of the Act, in
the prescribed format to the actual occupier
t her eof . Section 3Y(1l) contenplates that the
photo-pass 1is issued to the actual occupier of a
dwel ling structure in existence on or prior to
1st January 1995. Sub-section (2) thereof states
that if the photo-pass issued under sub-section
(1) is lost or destroyed or defaced,the hol der of
t he photo-pass shall forthwith intimte the |oss,
destruction or defacenent of the photo-pass to
the concerned authority which has granted the
phot o-pass and shall apply, in witing, to the
said authority with the prescribed fee for issue

of a duplicate. Sub-section (3) contenplates
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i ssuance of duplicate photo-pass.

23. Section 3Z states that notw thstanding
anything contained in the Act, on and after the
commencenent of the Amendnent Act, no protected
occupier shall, save as provided in sub-section
(2),be evicted, from his dwelling structure.
However in larger public interest, he my be
evicted, but the State Governnment will have to do
so after relocating and rehabilitating him in
accordance with the schene or schenes prepared by

the State Governnent in this behalf.

24. There are powers conferred wupon the
conpet ent authority for denolition of
unaut horised or illegal dwel I'i ng structure.

However, what we are really concerned is with the
rehabilitation and relocation of t he sl um
dwel l ers / dwel ling structures/ occupants but the
very scheme which has been noticed above would

indicate that if a photo-pass is issued, then
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such photo-pass holder is entitled to t he
protection. He has been termed as protected
occupi er. Larger question that arises before us
in several matters is whether protected occupier
as set out in |aw and those persons, who have not
been issued photo-pass, but are on the |and
before the cut off date, would fall in the same
cat egory. In other words, a person, occupier of
a dwelling structures, which is existence prior
to 1st January 1995, can be classified as
eligible slumdweller and would thus be entitled

for rehabilitation or relocation.

25. In this behalf Chapter A is inportant,
in as much as it’s Title is "Slum Rehabilitation
Schene."” WMaking of the schenme by the State
Government or Slum Rehabilitation Authority is
taken care of by section 3B. The term "slum
rehabilitation area" mnmeans an Area which is
declared as such wunder section 3C(1l) by the

conpetent authority in pursuance of the slum
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rehabilitation scheme notified under section 3B.
The term"slumrehabilitation schenme" is defined
in section 3B. There are powers conferred by
further provisions of the Act and for that

pur pose, the Act has been extensively anended.

26. Section 24, which is now holding the

field reads as under:

"24(1) \Wiere an occupant of any prem ses
in an area declared as a slum
rehabilitation area has vacated, or 1is
evicted from such prem ses on the ground
that the premses are required for the
pur pose of devel opnent under the Sl um
Rehabilitation schene such occupant nay,
within such tinme as may be prescribed
file a declaration with the Sl um
Rehabilitation Authority that he desired
to be rehabilitated in that area after
its redevel opment under the said Schene.

(2) On t he recei pt of such
decl arati on t he Slum Rehabilitation
Aut hority shall register his declaration
in t he prescri bed manner and no
conpl etion of the devel opnent of the area
and reconstruction of the buildings in
the said area wunder the schene, give
notice to the registered occupants by
affixing it in some conspicuous part of
the building and sending it by post to
t he addr ess whi ch may have been
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registered with the Slum Rehabilitation
Aut hority by such occupants in such other
manner as may be determ ned by the Sl um
Rehabilitation Aut hority t hat t he
building is likely to be or is ready for
occupation froma specified date and that
t hey shoul d vacate transit accommobdati on,
if any, given to themand occupy the
building so erected within a period
specified in the notice."
27. A bare perusal of the said provision
would indicate that it contenplates all otnent of
t enenent to the occupants by t he Sl um
Rehabilitation Aut hority and pendi ng such
allotnent, his shifting into a vacant transit

acconmpdat i on.

28. W are not nuch concerned with the
constitution of Slum Rehabilitation Authority but
Section 3K which confers powers on the State
Governnent to issue directions to the slum
rehabilitation authority also needs to be
noticed. It reads as under: -

"(3K): Power of State Governnent to
i ssue direction: -
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1) The State Governnent may issue to the
Slum Rehabilitation authority such
general or special directions as to
policy as it my think necessary or
expedient for carrying out the purposes
of this Act and the Slum Rehabilitation
Aut hority shall be bound to follow and
act upon such directions.

(2)(a) W t hout prej udi ce to t he
generality of the foregoing provision if
the State Governnent is of opinion that
the execution of any resolution or order
of the Authority is in contravention of,
or in excess of, the powers conferred by
or under this Act or any other law for
the time being in force, or is likely to
lead to abuse or m suse of or to cause
waste of the Fund of the Authority the
State Government nmay in the public
interest by the order in witing suspend
the execution of such resolution or
order. A copy of such order shall be
sent forthwith by the State Governnent to
the Authority and its Chief Executive
Oficer.

(b) On receipt of the order sent as
aforesaid the Authority shall be bound to
foll ow and act upon such order.
29. Thus, as far as the Slum Act is concerned
it contenplates protection of occupiers in

dwel ling structure by issuing them photo-pass so

that the eviction of such slum dwellers/protected
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occupiers in public interest is subject to
rel ocation and rehabilitation of such persons in
accordance with the schenmes prepared by the State

Gover nnent .

30. The guestion that ari ses before us
frequently is not relating to Slum Act al one.
The question is posed in the backdrop of the
| ands which are the properties of the Minicipal
Corporation and other |local bodies, such as

Mahar ashtra Housi ng and Area Devel opnent

Aut hority and Munbai Met ropol i tan Regi on
Devel opnent Authority. Apart from encroachers
and squatters on these | ands, t here IS
encr oachnment on f oot pat hs and pavenents.

Sonetimes, the occupants on such | ands organise
t hensel ves into coop. Societies and contending
that they are eligible for pernmanent alternate
accommodati on, proposals are noved on their
behal f by ei t her such soci eties or

devel oper s/ bui | ders.
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31. As far as the Minicipal Corporation of
G eater Mnbai is concerned, The Mharashtra
Regi onal and Town Pl anning Act 1966 which confers
powers under section 22(m of making rules
regul ating devel opnent has resulted in rmaking
Devel opnent Control Regul ations for G eater
Munbai and they are known as Devel opnent Contro

Regul ations For G eater Minbai, 1991, for short
D.C Rules. As far as the D.C Rules are
concerned there are also certain definitions
therein, which need to be noticed. The word

"Amenity" is defined in regulation 2(7) whereas

the term "hazardous building” is defined in
regulation 2(e). The term"unsafe building” is
defined in regulation 2(0). The term"FSI" is

defined in regulation 2(42) to mean total covered
area of all floors divided by plot area. Thi s
definition would provide sonme guideline when one

i s considering various regul ations.
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32. Regul ation 33 deals with additional floor
space index which my be allowed in certain
cat egori es. In this behalf, one should also
notice the notifications which have been issued
by the State Governnent. Regulation 33(5) deals
with |ow cost housing schenes of the Maharashtra
Housi ng and Area Devel opnent Authority. Ther e,
the additional FSI is permtted while housing
econoni cal |y weaker sections and | ow i ncome group
cat egori es. Regul ati on 33(6) deal s W th
reconstruction of buildings destroyed by fire
whi ch have coll apsed or whi ch have been
denol i shed, whereas Regulation 33(7) deals wth
reconstruction and redevel opnent of cessed
building in the Island Cty by Cooperative
Housing Societies or of old buildings belonging
to the Corporation. Thus, the additional FSI is
permtted to be consuned in such cases. Simlar
is the case where housing is for dishoused and
that category is dealt with in Regulation 33(8)

whi ch reads as under:
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"33(8) Construction for housi ng t he
di shoused- For the construction of the
bui | di ng by the Corporation in the
category of "Housing the D shoused"” in
the Island of City for the purpose of
housi ng those who are displaced by the
pr oj ect t he Cor por ati on for
i npl enent ati on of proposals of t he
devel opnent plan, the FSI shall be 1.00
. Such addi ti onal FSI will not be
avai |l abl e when owner undert akes
devel opnment as in Sr No.1(c) in Table-I."
33. Bare perusal of the said regulation
indicates that those who are displ aced by
proj ects undertaken by the Corporation for
i npl enent ati on of t he proposal s of t he
devel opnment plan can be rehabilitated and for
such purpose FSI is 1.00, additional FSI will not
be avai l abl e to t he owner s undert aki ng

devel opnment as in Sr. No.1(c) in Table 1.

34. For the schenes which are of repairs and
reconstruction of cessed buildings and urban
renewal schenes undert aken by VHADA  or

Maharashtra Housing and Area Devel opnent Board,
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or the Corporation in the Island Cty, FSI shal

be 1.00.
35. Regulation 33(1)(l) is entitled "The
eligibility for redevel opnent schene” and

Regul ation 33(10)(I1) is entitled "The definition

of slum pavenent and structure of hut".

36. Regul ation 33(13) deals w th devel opnent
of sites reserved for resettl ement and
rehabilitation of project af fected per sons,
whereas Regul ation 33(14) sets out the provision
relating to transit canp tenenments for slum
rehabilitation schene. Then conmes Regul ation 34

whi ch deals with TDR

37. Thus, there are incentives and benefits
such as additional FSI if one undert akes
redevel opnent schene. The eligibility for a

tenenent is dealt with by Regul ation 33(10) and

sl um i ncl udi ng pavenent, whose inhabitants’ nanes
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and structure appear in the electoral rol

prepared with reference to 1st January 1995, or a
date prior thereto, but where the inhabitants
stay at present in the structure are held as
el i gi bl e. The provisions of Appendix IV shal

apply on the basis, a tenenent in exchange for an
i ndependently nunbered structure. It is however
clearly stated that only the actual occupants of
the hutnments shall be held eligible, and that the
so called structure-owner other than the actual
occupant if any, even if his nanme is shown in the
electoral roll for the structure, shall have no
right whatsoever to the reconstructed tenenent
agai nst that structure. Definition of the terns
"slums and slumrehabilitation area"have been
adopted fromthe Slum Act and pavenent neans any
Muni ci pal / Government/  Sem - Gover nnment  pavenent,
and shall include an viable stretch of the
pavenment as may be considered viable for the
purpose of slum rehabilitation projects. A

structure shall mean all the dwelling areas of
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all persons who were enunerated as living in that
one nunbered house in the electoral roll of the
| at est date, upto 1st January 1995 and regardl ess
of the nunbers of persons, or location of roons

or access.

38. Thus, the concept is of censued slum
slum area/ pavenent being cleared of occupants
and structures, but while such project IS
undertaken, protect those who are found to be in
occupation prior to 1st January 1995 or on 1st

January 1995.

39. Appendix 1V of D.C. Rules is also often
guot ed i.e. deal i ng W th redevel opnent/
construction of accommodation for hut ment /
pavenent dwel | ers t hrough owners/ devel opers/
cooperati ve housing societies of hutnent/pavenent
dwel l ers/  public authority such as VMHADA, M DC
and MVRDA etc. A project is also permitted to be

undertaken by NGOs approved by SRA Therefore
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Appendi x |V appl i es whi |l e r edevel opi ng/
constructing accomodation for hutnent/pavenent
dwel I ers through owners/devel opers/ Cooperative
Housi ng societies or persons enunerated therein.
This is a very big attraction and incentive for
buil ders and devel opers. The concept 1is that
while fulfilling a social obligation they can
make profit by disposing of sonme flats /tenenents
in open market. However, the rehabilitation of

eligible slumdwellers is their prinme duty.

40. Ri ghts of the hutment dwellers are
enunerated in Appendix IV. There clause 1.5 is

rel evant, which reads as under:

"1.5 A certified extract of the rel evant
el ectoral rolls be considered adequate
evidence to establish the eligibility of
a person provided he is found residing in
the structure. This is to avoid the
possibility of persons who have | eft the
structures comng back to claim free
tenenent under the schene even though
they have in the normal course left the
sl um and gone away into a proper non-slum
areas or out of Bri han Munbai . | f
hutment dwellers are found resident in
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the structure, but the nanes are on the
el ectoral roll on or prior to 1st January
1995 at another slunm pavenent site in
Bri han Munbai, they shall be considered
eligible but only at the place of present
resi dence. In case of doubt or dispute,
the decision of the Conpetent authority
to be appointed by the Governnment in
Housi ng and Speci al Assistance Depart nent
shall be final and binding on all the
parties concerned."”
41. A bare reading of the sane would indicate
that certified extract of the relevant el ectoral
rolls is consi dered adequate evidence to
establish the eligibility of a person provided he
is found residing in the structure. 1In case of
doubt or dispute about the residence of the
person at site, the decision of the Conpetent
authority to be appointed by the Governnent in
Housing and Special Assistance Departnment is

final and binding on all the parties concerned.

42. After that Appendix 1V(2) deals wth
building perm ssion for slum rehabilitation

project and SRA is designated as an authority for
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approval of plan etc. Here, it is material to
note that SRA is to be in charge of granting
approval by | ayi ng down gui del i nes and
prescribing therein the percentage of the built
up areas of both rehab and free sal e conponents.
Thereafter, clause 3 is inportant. It deals with

rehab and free sal e conponents.

43. Tenporary transit canps are dealt with at
Sr. No. 4 under Appendi x | V.
Commerci al /of ficial/shop/economc activities free
of costs is dealt wth at item5 and there are

ot her stipulations as well.

44, Appendix 111 and IV are traceable to the
conputation of FSI provided in D.C. Regulations.
As stated above Regul ation 33 deals W th
additional FSI, which nay be allowed in certain
cat egori es. Regul ation 33(7) deals specifically
with reconstruction and redevel opnment of cessed

buildings in the Island city by cooperative
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housing societies or of old buildings belonging
to the Corporation. W are concerned mainly with
Regul ation 33(10), which speaks of redevel opnent
schenme. This redevel opnent schene is with regard
to slums including pavenent. The schene is that
those inhabitants whose nanes and structures
appear in the electoral roll prepared wth
reference to 1st January, 1995 or a date prior
thereto, but where the i nhabitants stay at
present in the structure, the provisions of
Appendi x 1V shall apply on the basis a tenenent
in exchange for an i ndependent |y nunber ed
structure. Regul ation 10(1)(b) clearly states
that only the actual occupants of the hutnents
shall be held eligible, and that so called
structure owner other than the actual occupant,
if any, even if his nane is shown in the
electoral roll for the structure, shall have no
right whatsoever to the reconstructed tenenent

agai nst that structure.
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45, It is necessary to find out the meaning
of Annexure Il. This concept is referred to in
the relevant notification under Slum Act. The

concept appears to be that a person, whose
structure appears in the survey carried out by
the office of the Collector shall be eligible for
the benefit under the schenme. Such survey, along
with the details of the persons, the structure,
the nunber in the relevant docunent such as
voters |list, ration card etc., which is entitled
as Annexure Il. Thus, the basis for the sane is
the survey and if the survey which is carried out
does not refer to the structure and the persons,

then no rights would accrue in their favour.

46. The grievance is that several persons are
eligible for tenenents because their nanmes are
appearing in the electoral roll, but since the
survey of 1985 is silent with regard to the
structure, therefore, they are not granted any

benefit. Thi s has resul ted in mul tiple
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litigations. Therefore, whether an eligible slum
dwel l er should get the benefit under the Act or
not is sonething, which has been the subject
matter of several wit petitions. For this
pur pose, even the procedure contenplated by the

D. C Rul es needs to be under st ood.

47. The D. C Regul ati ons contenpl ate
redevel opnent of the sl uns, pavenents and
structures or huts i.e. D.C. Regulation 33(10).
As is observed above i.e. provi di ng for
redevel opnent/ construction of accomrodation for
hut ment / pavenent - dwel | er s t hr ough owner s/
devel opers/ cooperative housing society of such
per sons. A scrutiny of the proposals of above
nature is undertaken by the office of the
Col l ector (Encroachnent) (Slum I nprovenent). The
proposal s for redevel opnent are received only, if
sanme are acconpani ed by an application, which has
to be in accordance wth Annexure | and

certificate of the Coll ector(Encroachnent) in the
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prescribed formin Annexure Il for |ands owned by
a private owner is al so necessary and a
certificate in Annexure Il either from Additiona
Col | ect or (Encroachnent) or from WMHADA or
Government or Housing Board as the case may be is
necessary in case of sluns on |ands belonging to
t hese bodies. Thus, Annexure Il is nothing but a
Certificate from the Conpetent Authority. The
Division Bench of this Court in On Sai (supra)
has <correctly outlined the policy of the State

and the role of SRA (see paras 13 and 14)

48. It should also contain other docunents
which are nore particularly nentioned in the
circular dated 15.7.1993 (copy encl osed). Thi s
circular as also a circular bearing No. CHE/ 59/ DPC
of 6th July 1992(copy enclosed) would nake it
clear that the Architect has to submt along with
a building proposals, as stipulated in Annexure

|, to the circular dated 6th July 1992.
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49. The procedure for scrutiny of the said
proposals is enlisted in another circular dated

31st July 1992.

50. A perusal of these circulars would | eave
one in no manner of doubt that a mechanism is
provided for scrutiny and processing of the
proposals for redevel opment of sl uns. Furt her,
it is abundantly clear that these circulars and
Rul es postul at e devel opnent of private | ands upon
which slunms are existing, so also governnent
| ands. Argunent therefore that the proposals
when brought forward and submtted are not
scrutini sed or there is no procedure for
scrutiny, is msplaced. There are nunber of
authorities through whom such proposals are
routed and sonme of themare very Hi gh Powered
Oficials. Advi sedly, they have been chosen so
that the grievances of slumdwellers are do not

remai n unheard and unredressed.
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51. In this chain, the circular dat ed
15.4.1997 needs to be noticed. For clarity
purpose, it 1is restated that sane is one which
grants sanction under D.C. Regulation 33(10) and

contains nodifications to Annexure | V.

52. Clause 1.14 under caption Rights of the

Hut ment Dwel |l ers reads as under:

"A slumrehabilitation project shall be
consi dered preferably when submtted
t hr ough a pr oposed or regi stered

cooperative housing society of hutnent
dwel lers on site. The said society shal
include all the eligible hutnment dwellers
on site when applied therefor and /or
other eligible and allotted by slum
rehabilitation authority as nenbers of
the society".
53. A Dbare perusal thereof would show that a
slum rehabilitation project is consi dered
preferentially when submtted through a proposed
or registered cooperative housing society of
hut ment dwellers on site. The said society shal

include all the eligible hutnment dwellers on site
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when applied therefor and /or other eligible and
allotted by slum rehabilitation authority as
menbers of the society. Thus, eligible hutnent

dweller on site together with those, who are

sati sfying t he criteria above are t he
beneficiaries. Eligibility criteria and the
cut - of f date is enunerated in clause 1.5
reproduced above. Further, those who are held

eligible by the SlumRehabilitation Authority,
but not at site, also are eligible. Thus,
menbership of the Housing Society is granted to
eligible slumdwellers to whomSRA will allot a
particular slumdwellers registered cooperative
housi ng society. Such eligible slumdwellers may
be affected by sone project wundertaken by a
public body. The SRA can allocate or allot them
to such slumdwellers societies as are chosen and
notified and the society will nake them nenbers.
The menbership issue is also decided by SRA to
whom powers wunder the Maharashtra Cooperative

Societies Act, 1960 are del egat ed.



52

54. Clause 1.15 states that where 70% or nore
of the weligible hutnent dwellers in a slum or
pavenment in a viable stretch at one place join a
rehabilitation schene, it may be considered for
approval . Thus, 70% or nore thereof of eligible
slum dwellers in a slumor pavenment in viable
stretch can agree to join the rehabilitation

schenme and they nmay be considered for approval.

55. The argunent in nost of the cases is that
such eligible slumdwellers can cone together and
if 70% or nore of themdecide to fornmulate a
schene and submt it for approval of the
authority, the authority inits discretion may
consider it for approval. Here, the authority
means the Sl um Rehabilitation Authority. Reading
of Appendix IV together wth its paras and
sub-paras mekes it clear that there can be a
schenme for devel opment of slums and slumdwellers

may cone together to forma Cooperative Housing
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or 70% or nore of the eligible slum

dwel | er s/ pavenent dwel | ers can i nvol ve a

devel oper and such devel oper can forward a schene

for approval. That devel oper can cone forward

and submt a schene is also not rul ed out.

56.

The package is enunerated thus : -

a) Appendix IV applies for redevel opnent

/ construction of acconmodat i on for
hut nent / pavenent dwel | ers t hr ough
owner s/ devel oper s/ cooperative housi ng

society or such devel opers/ such as
VHADA,  MVRDA and Muni ci pal Corporation
etc/ Non Governnental Organisations etc

anywhere wthin the |imts of Brihan
Munbai .

b) The right of the hutnment dweller is to
have in exchange of his structure free of
cost Residential area of not nore than
20.90 sqg m (225 sq ft) including bal cony,
bath and water closet, but excluding
common ar ea.

c) Al eligible hutnent dwell ers/pavenent
dwel | ers t aki ng part in t he sl um
rehabilitation schenme shall have to be
rehabilitated according to the provisions
of Appendix 1V and such rehabilitation
may be in site and in same plot as far as
possi bl e.

d A certified extract of the relevant
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el ectoral roll shall be consi dered
adequat e evi dence to establish t he
eligibility of a person provided he is
found residing in the structure. (see
clause 1.5 of Appendix IV -1)

e) There can also be an individual
agr eenent by owner s/ devel opers/
cooperative housi ng society/ NGO wth
eligible hut ment dwell ers and such
i ndi vidual agreenent shall be in joint
names of pranukh hutnment dweller and
spouse for every structure.

f) The hutnments having a physically
handi capped person, or femal e headed
househol ds shal | be gi ven first
preference in allotnent of tenenent and
thereafter allotnents are drawn fromthe
remai ni ng tenenents.

g) The [|and upon which devel opnment
takes place is to be granted on |ease to
t he sl um cooperative society.

h) Slumdwellers can organise and wunite
thenselves into a cooperative housing
society and include all the eligible
hut ment dwellers on site and take up the
devel opnment proj ect.

i) 70% or nore of eligible hutnment
dwellers at a site can agree to join a
rehabilitati on scheme and such schene can
be consi dered for approval.

j) Those who do not join the project
willingly are dealt with wunder clause
1.16.

k) Till the construction of permanent
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alternative tenenent is conplete Transit
Acconmodation is provided. Thereafter,
those who are comng forward for
devel opnent project through devel opers
woul d be housed in a conplenentary
conplex or conponent which is called
Rehabilitation Free Sal e conponents.

) The devel oper can after maki ng
rehabilitation deal with the rest of the
t enenent s/ conponents by di sposi ng t hem of
in open market. This acts as incentive for

devel opnent . In such devel opnent, a
provi sion of rehabilitation free of costs
is made and t he devel oper gets

conpensated by right to develop t he
remai nder property and deal wth the
construction by disposing of the flats
/tenenments in open nmarket. The entire
schene is set out above.
57. W have referred to t he statutory
provisions and regulations in details only to
appreci ate the subm ssions which have been raised
bef ore us. The subm ssi ons are br oadl y

sumari sed her ei nbel ow.

58. M . Kandar | earned Counsel appearing for
petitioners in lead petition urges that a
petition under Article 226 of Constitution of

India would be maintainable if the conplaint is
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that the slumrehabilitation schene, as envi saged

by the abovenentioned statutes and regulations,

is not bei ng i npl enent ed, noni t or ed and
supervised to fulfil the object and purpose
behind it. In other words, his submssion is

that doors of this Court cannot be shut to
parties, that is slumdwellers, societies of slum
dwel l ers, developers etc; for conplaining about
acts of omssion and conm ssion on the part of
the authorities in charge of inplenenting the
statutory schenme. H's submssion is that doors
are sought to be shut by the respondents in al

these petitions on the spacious plea that
di sputed question of facts are involved and there
is a alternate renedy for resolving the said
guesti on. He submts that SlumAct and D.C
Regul ations are conpletely silent on existence of
such a renedy. He submits that in limted areas
a statutory renmedy is provided. He gives an
instance with regard to eligibility of a slum

dwel l ers and submts that if he is to be provided
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a tenenment, he has to fulfil the prescribed
criteria. In other words, his occupation on the
cut off date is crucial and relevant. |In cases

where such persons approach authorities with a
request to decide the Issue of Eligibility, then,
there is an alternate renmedy provided in law. In
this behalf he invites our attention to D.C
Regul ation 33(10), Appendix IV read with section
35 of the SlumAct. 1In this behalf, he invites
our attention to the definition of the term
"conpetent authority" appearing t herei n. He
submits that only in alimted case, there is a
statutory renmedy provided and wit petitions are
di rected agai nst the actions and orders passed in
such proceedings. He submits that such petitions
are definitely mai nt ai nabl e and upon t he
petitioners denonstrating an error apparent on
the face of record or perversity on the part of
statutory authority so also their orders being
vitiated on account of arbitrariness and

mal afi des, then, intervention by this Court under
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Article 226 is always perm ssible.

59. Even in other cases and disputes, the
remedy under Article 226 of the Constitution of
India is always available. H's submission is
that in the absence of any statutory renedies or
alternatives, parties cannot be prevented from
approaching this Court under Article 226 of the
Constitution of |India. He submits that nerely
because the disputes involve private parties and
have sone private Law el enent, does not nean that
the normal renedies are bei ng by-passed by
parties. He submts that the ultinmate conplaint
is of inproper and erroneous inplenentation or
non-i npl enentati on of welfare schenme fornul ated
by the State and the |ocal authority. Therefore,
and when authorities are exercising powers under
the Statutes or subordinate |egislations framed
t hereunder, then, all their actions have a public
Law element in them Therefore, nmerely because

sone private parties are also involved does not
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mean that a petition is not maintainable.

60. His next submission is that to determ ne
whether a writ under Article 226 is maintainable
or not in cases of different chall enges which are
comng up before this Court in respect of a Slum
Rehabilitation Schenme, it is necessary to keep in
m nd various provisions of law. Essentially, the
di sputes which are com ng before the Court arise
fromthe foll ow ng kinds of orders:-

(a) The order passed by the SRA

sanctioning the schene by selecting one

devel oper where another group of slum
dwel lers are seeking to bring in another

devel oper;

(b) D spute as to the correctness of
Annexure Il or issuance of Letter of
| nt ent;

(c) D sputes as to the renoval of

obstructing slumdwellers and the orders
passed by the Compet ent Aut hority
directing their eviction or denolition of
their structures;

(d) D spute as to the actual nature
of work carried out by the devel oper or
defaults commtted by him
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: It is also submtted that each of the
aforesaid issues are in fact in the public domain
and are arising out of the performance of
statutory functions by the authorities and
t her ef or e, Wit Petition under Article 226
agai nst their orders or refusal to pass orders or
prohibiting them from passing the orders, lies
before this Court.

61. Under the provisions of the SlumAct a
limted alternate renedy is provided i.e. under
Section 4(3) of the Slum Act a person aggrieved
by a declaration of any area as a slum is

entitled to file an appeal agai nst such
declaration to the Appellate Tribunal. Thi s
Appel | ate Tri bunal has a very limted
jurisdiction. It can go into the issue of

declaration by the Conpetent Authority of any
area as slumunder section 4(1) of the Act.

62. Another limted alternate remedy IS
prescri bed under section 35 of the Slum Act,
wherein it is provided that any person aggrieved
by any notice, order or direction issued by the
Conmpet ent Aut hority, can appeal to t he
Adm nistrator within a period of 35 days fromthe
date of issue of such notice, order or direction.
Once again a very [imted jurisdiction IS
conferred on the Appellate Authority as an
Adm nistrator to go into the validity of the
notice, order or direction of the Conpetent
Aut hori ty.

63. No Appeals are provi ded against the
orders passed by the SRA sanctioning the schene
or pertaining to the inplenentation of the schene
of Sl um Redevel opnent.

64. It is submtted that the renmedy of a suit
is not an alternate renmedy. It is held that for
a purpose of alternate renedy, the remedy nust be



61

one which has been provided by a Statute and not
a general renedy by nmeans of a suit under section
9 of the Gvil Procedure Code, 1908. [In support
of this subm ssion M. Kandar relied upon a
deci sion of the Gujarat Hi gh Court in the case of
Ahnedabad Cotton Mg. Co.Ltd. Vs. Uni on of
India reported in AI.R 1977 Guj.113 (FB)

65. M . Kandar submits that under the Slum
Act, in fact, a suit is barred under section 42
which, inter alia, provides that «civil courts
shall have no jurisdiction in respect of any
mat t er whi ch the Adm ni strat or, Conmpet ent

Aut hority or Tribunal is enpowered by or under
this Act to determne and no injunction shall be
granted by any Court or authority in respect of
any action taken or to be taken in pursuance of
t he power conferred under this Act.

66. Thus, there is an absence of alternate
remedi al machinery under the provisions of the
Slum Act. In such case, it becomes necessary to

entertain a Wit Petition challenging various
orders passed by the SRA under the Slum Act
and/or read with D.C. Regul ati on No. 33(10).

67. In support of his subm ssions M. Kadmar
relies upon the foll ow ng deci sions: -

(a) Awmdesh Tiwari & Os. Vs. Chief
Executive Oficer, SRA (2006 M.J 282)

(b) Mohaned Hanif Vs. State of Assam
(1969 (2) S.C.C. 782)

(c) DFO, South Kheri & Os. Vs. Ram
Sanehi Singh (A I.R 1973 S.C. 205);

(d) Ram and Shyam Conpany Vs. State
of Harayana & Os. [(1985) 3 S.CC
267) ]
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(e) Life Insurance Cor poration of
India Vs. Escorts Ltd. (1986 (1) S.C C

f) Mahavir Auto Stores & O's. Vs.
ndian Q| Corporation & O's. (1990 (3)
S.C.C. 752)

(9) Kumari Shril ekha Vidyarthi & O's.
Vs. State of UP & Os. [(1991) 1 S.C. C

(h) Ni | abat i Beher a (Sn) Alias
Lalita Behera (Through the Suprene Court
Legal Aid Conmittee Vs. State of Oissa
& Ors. [(1993) 2 S.C.C. 746]

(1) LIC of India & Anr. Vs.
Consuner Education & Research Centre &
Os. [(1995) 5 S.C C 482]

(1) I ndi an Statutory Corporation etc.
Vs. Uni ted Labour Union & Ors. [(1997)
9 S.C.C 377]

k) Veriganto Naveen Vs. Govt. of
AP. &Os. [(2001) 8 S.C.C. 344]
(1) Dwar ka Prasad Agarwal (D) by Lrs.
and Anr . Vs. B.D. Agarwal & Os.

(A l.R 2003 S.C. 2686)

(m Uni on of India & Anr. Vs.
S.B.Vohra & O's. [(2004) 2 S.C.C. 150]

(n) State of U P. Vs. Johri Ml
(2004 (4) s.C.C 714

0) Jayraj bhai Jayanti bhai Patel Vs.
Ani | bhai  Nat hubhai Patel & O's. [(2006)
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8 S.C.C. 200]

ZEE Telefilns Ltd. Vs. Uni on of

(p)
India & Ors. [(2005) 4 S.C.C. 649]

(q) Nobl e Resources Ltd. Vs. State
of Orissa [(2006) 10 S.C.C. 236]
Mor an M Basel i 0s Mar t hona

(r)
Mathews Il & Os. Vs. State of Kerala &
Os. (J.T. 2007 (6) AS.C. 282);

68. The Maharashtra Slum Areas (I nprovenent,
Cl earance and Redevel opnent) Act, 1971 provides
for appeal as and by way of an alternate equally

ef ficacious renedy only in follow ng cases : -

(1) Chapt er 1A which has been
i ntroduced by the Maharashtra Amendnent
Act 4 of 1996 as a special provision for
a slum rehabilitation schene. Under
section 3C(2) an appeal is provided
against a declaration made by Chief
Executive Oficer declaring any area as a
slum rehabilitation area as an appeal

lies to the special tribunal.
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(2) Under section 4(3) an appeal lies
to the Tribunal against a declaration by
a Conpetent Authority against any area as

a sl um ar ea.

69. He has invited our attention to the
section 3(C(2), 4(3), section 4A(2), Section
12(4), 17(6), Section 18(2), 19(2) and Sections
22 and 23 so also section 35 of the Act to
hi ghl i ght the aspect of appeals provided therein.
He submits that none of these provi si ons
contenplate any appellate or other remedy wth
regard to t he i npl enent ati on of Sl um

Rehabilitati on Schene.

70. On the other hand, M.Kadam | earned
Advocate General appearing for the State submts
that the object and purpose of the Slum Act so
al so the Devel opnment Control Regul ations cannot

be brushed aside while answering this reference.
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He submts that the issue is not as nuch as
mai ntainability of wit petition but the extent
to which this Court will exercise the powers
under Article 226 of the Constitution of India,
whi |l e t aki ng cogni sance of matters and
gri evances, pertaining to slumrehabilitation or
i npl enentation of welfare and rehabilitation
nmeasur es. He submts that the process has to be
expeditious and snmooth with mninmum hurdles and
obstacles placed in the way of rehabilitation and
renoval of encroachments. [In such circunstances,
the wder question really should not trouble
anybody. On the other hand, one can safely
assunme that wit jurisdiction can be invoked by
aggrieved parties but the Mandate of Section 42
of the Act so al so other provisions should be at
the back of the mind all through out. These
provisions are advisedly incorporated to ensure
expeditious inplenmentation of the rehabilitation
schene. I n such circunstances, the interference

should be mnimal and in exceptional matters on
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case to case basis. This Court nust decide
whet her the dispute involved is such as woul d be
capabl e of being resolved in the limted
jurisdiction of this Court under Article 226 of
t he Constitution of India and t hen pass

appropriate orders.

71. M . Kadam then enphasi ses that the broad
schene of rehabilitation and the nmeasures wth
regard to the sane are set out under the Sl um Act
wher eas the incentive and encouragenent to
initiate and conpl ete t he process of
rehabilitation is in the D.C. Regulations and
nore particularly D.C. Regul ation No.33(10). He
submts that D.C. Regulations are traceable to
the developnent plan itself. Thus, the Sl um Act
and the D.C. Regulations conplenment each other.
They shoul d be read and construed harnoni ously so
that the intention of the Legislature becones

apparent to all concerned.
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72. He submts t hat t he i ssue of
mai ntainability of wits in matters arising out
of the Slum Act may al so be considered in the

light of,

(a) The schene of the Slum Act and
t he connect ed Devel opnent Contr ol

Regul ati ons.

(b) The nature and substratum of the
disputes raised i.e. whether they are
really private disputes rai sed to

chal l enge actions/inactions on the part

of the State Governnent or its agenci es.

(c) The availability of statutory
alternate renmedies under the Slum Act,

1971.

73. According to M. Kadamthere are different

remedi es avail abl e, such as Appeal to SRA under
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section 35, from any order of the Conpetent
Aut hority, Appeal to the Tribunal from various
orders as provided and approaching to State

Governnent to issue direction under section 3K

74. Adequat e saf eguards at every st age
including remedy of appeals to different foruns/
authorities considering the nature of the notice/
orders/ directions are provided. The |anguage of
section 35 is very wi de and enconpasses all ki nds
of notices/ orders or directions. |In addition to
t he appeals, is the power of the State Governnent
to issue directions wunder Section 3K Thus,
bef ore any person approaches this Court by way of
writ petition under Article 226 of t he
Constitution of India, it is only appropriate
that the renedies provided under the Act are

exhaust ed.

75. M .Kadam relies wupon a decision of

Division Bench of +this Court in the case of
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Bhi kaji Jadhav Vs. State of Maharashtra reported
in 2002(5) BomC.R 83 and states that this

Court has held that the authority passing the
order under Section 35 of the Slum Act is a
Tribunal and di scharges quasi judicial functions
subject to the supervisory jurisdiction of this
Court and subject to superintendence under
Article 227 of the Constitution of India. It was
further held that fromthe order passed in a
petition under Article 227 of the Constitution of
I ndia, no appeal under the Letters Patent would
lie. Thus, the role of this Court whi | st
considering an order passed by the concerned
appel l ate authorities under the Slum Act woul d be
very |imted and supervisory and restrained as
per the well settled principles for exercise of
supervisory jurisdiction under Article 227 of the

Constitution of |ndia.

76. Devel opnent Contr ol Regul ati ons are

del egated legislation and form part of the
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devel opnent plan under Section 22(n) of the
Mahar ashtra Regi onal Town Pl anni ng Act .
D.C. Regulation 32 |ays down Floor Space |ndex
(FSI'). D.C. Regul ati ons nmakes perm ssible FSI and
tenenents densities for vari ous occupanci es
| ocations and zones as nentioned thereunder.
D. C Regul ation 33 provides for additional FSI.
Sub-regul ati on 10 provi des t hat for
rehabilitation of slum dwellers and for
redevel opnent of slunms a total FSI upto 2.5 may
be granted subject to the condition laid down in

Appendi x IV of the D.C. Regulation.

77. M . Kadam further states that the disputes
whi ch can cone before this Court may be broadly

categorised in the foll ow ng manner: -

(a) Eligibility of slumdwellers for
alternate accomodation is an i ssue
involving consideration of conplicated

and disputed questions of facts. These
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are issues considered by the Conpetent
Aut hority and thus would be appeal able
under section 35 of the SlumAct to the

S RA

(b) Di spute bet ween t wo rival
devel opers wanting to inplenment a schene
and cl ai m ng support of 70 percent of the
slum dwellers. There would be simlar
di sputes between two managi ng comm ttees
of societies/ proposed societies claimng
support of 70 percent slum dwellers.
This is primarily an issue as regards
support of 70 percent eligible slum
dwel | ers. It invol ves consideration of
eligibility of slumdwellers and also the

nunber of slumdwellers supporting the

schene. This would be a fundanentally
fact ual exerci se by the Authority
rendering it conpletely i ncapabl e of

being reviewed ina wit jurisdiction
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under Article 226 of the Constitution of

| ndi a.

(c) D sputes between individual slum
dwel lers and the Managi ng Comm ttees of
the societies/ proposed societies. This
is essentially a private factual dispute
between two private parties which ought
not to be agitated/ entertained in a wit

petition.

(d) D sputes regarding registration
of the slumdwellers society cannot be
entertained as this is not an order under
the SlumAct or the D.C. Regulation or
the Authorities thereunder so also there
are adequat e remedi es under t he

Cooperative societies Act.

(e) Di sputes also arise when a

soci ety/ proposed society of sl um
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dwel | ers term nat es t he devel opnent
agreenent of a devel oper appointed by
them and replaces t hem by anot her
devel oper. Typical ly in such a
situation, the developer files a petition
inpleading the S.RA as a party but
essentially challenging its renoval by
the slumdwellers. This is primarily a
private dispute between the devel opers
and the slumdwellers and the orders of
the authorities are often consequenti al
or ders. The proper renedy is therefore,
to file a suit for specific performance
agai nst the society of slumdwellers and
not to approach this Court under Article

226.

78. M . Aney, |earned Senior Counsel for
respondent No.6 in WP.1326 of 2007 nore or |ess
adopted the contentions of the |earned Advocate

Ceneral and additionally submtted that there are
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sel f-inmposed restrictions of judicial review
whi ch are devised by the courts. He submits that
section 42 of the Slum Act does not create a bar
for this Court to exercise its wit jurisdiction
but intent behind inserting such a provision is
to have mninmum interference. He has then
invited our attention to section 3(k)(1) and (2)
and contended that the only other power contained
under the Act which indicates a statutory
l[imtation on the power of this Court is to be

found in Section 3K

79. Section 3K (1) and (2) appear to invest
power in the State Governnent to decide at the
first instance disputes that nmay arise under the
Act . Section 3(K) (1) enpowers the State
Government to issue directions as to the policy
necessary and expedient for carrying out the
pur poses of the Act, and it enjoins a duty on the

Slum Aut hority to act upon such directions.
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80. Section 3(K)(2)(a) enmpowers the State
Government in public interest, by an order in
witing to suspend the execution of any
resolution or order. The resolutions or orders
issued by any Authority can, therefore, be
suspended by the State Governnent if the State
Governnent is of the view that these orders or
resolutions are in contravention of any of the
provisions of the Act, or are in excess of the
powers conferred by the Act or any other |aw for
the time being in force. The State Governnent
may suspend such order or resolution if it is of
the view that the sane are likely to lead to
abuse or msuse or waste of funds of the

Aut hori ty.

81. It is also submitted that every order or
resolution passed under this Act can, therefore,
fall wthin the scrutiny of the State Governnent
under the power vested in it by Section 3K(2)(a)

and the State Government is enpowered to issue
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appropriate directions to the Authorities under
it. The said Authorities are bound to follow and
act upon such an order. Under section 3K(2)(b),
every dispute which is traceable to some action
covered by the purposes of the Act or where there
appears to be a contravention of the Act or other
law for the time being in force, where funds are
likely to be m sused or wasted can, therefore, be
brought before the State Governnment who can pass

necessary orders in that regard.

82. The provisions of Section 3K fell for

consideration of this Court in tw cases. (1) Onm
Sai Dar shan Coop. Hsg. Soci ety Vs. State
(WP.No.910 of 2005 with Notice of Mtion No.698
of 2005) decided on 26th April 2006 by a Division
Bench of this Court where the bench held that the
power under Section 3K(i) extended only to the
i ssuing of general or special directions to SRA
as to policy. 1In a subsequent judgenent in Sri

Sai Bhagwati Coop. Hsg. Society Vs. S R A
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reported in 2006(5) Mh. L. J. 483) anot her

Division Bench of this Court negatived the
contention that Section 3K would relate only to
directions as to policy. In view of this
conflicting position, M.Aney submtted that the
subsequent judgenent is correct and acceptable
not nerely because it is latter in point of tine
but al so because it |lays down the correct |[egal
position, after considering and distinguishing
ot her judgenents. The power contained in Section
3K nmust be held to extend to all matters where it
is necessary for the State to issue directions to
prohi bit contravention of the Act or to prevent

m suse or waste of funds.

83. M. Aney has then invited our attention to
the work "Adm nistrative Law by J.F. Garner (5th
Edn) where the Ilearned Author, according to
M . Aney, has enunerated certain si tuations
wherein the power of Judicial Review would not be

exer ci sed.
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84. Apart from M. Aney, M . Subr amani am
| earned Senior Counsel also addressed us. He
urged that there is no straight jacket formula,
whi ch coul d be evolved for deciding as to whether
the wit jurisdiction of this Court would be
avai l able or not. He submits that there are
di sputes and differences which are incapable of
preci se classification. He submts that wit
jurisdiction is available in nost cases. He
submits that the classification of disputes into
public Law elenent and private law dispute is

al so not possible to be made in this case.

85. There are other |earned Advocates who
wi shed to addressed us. Since the issue touches
several aspects of welfare neasures, we gave
liberty to them to intervene and nake their
submi ssi ons. M .M hir Desai appearing in one of
the matters contended that the questions and

di sputes should not be considered in a limted
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angl e. They are not nerely contractual matters
or disputes. He submts that housing t he
di s-housed or those residing in sluns and in
extrenely poor condition is a Constitutional
obl i gati on. It is part and parcel of Article 21
of Constitution of India which guarantees right
to life. He submts that it is a public
function. It is not a dispute purely between
some private developers. He submts that the
nature of the function being public function,
that cannot be overlooked while answering the
guestion of mai ntai nability. The wit
jurisdiction is available because there is no
alternate renmedy in law so also the functions
being essentially public. In any event, when
slum dwellers are approaching this Court, then,
the view of this Court should not be rigid but
flexible. He further submts that the State
function is being perforned by private parties

and, therefore, wit jurisdiction is available.
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86. M . Gangal, |earned Counsel appearing in
Wit Petition No.74 of 2007 contends that writ
jurisdiction is maintainable in all cases except
where dispute is between two devel opers or
bui | ders. Utinmtely a dispute or question
arises out of participation of SR A and when
S . RASs. decision is inproper, then, depending
upon the facts and circunstances in each case,
this Court will decide whether to interfere with
the same or not. Therefore, no general rule can

be laid down.

87. M. K K Singhvi, |earned Senior Counsel
appearing for BMC submits that no constitutional
court should limt its powers under Article 226.
He submits that it is a guarantee provided by the
Constitution makers agai nst arbitrary and
discrimnatory action. He submts that wherever
injustice is wit large, a petition should be
ent ert ai ned. He submts that the Rule of

Exhaustion of alternate renmedy is only of caution
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and necessity but that rule does not control the
pl enary power of this Court. Consequently, the
reference should be answered by holding that wit
jurisdiction is perm ssible to be invoked but the
extent of the interference would depend upon

facts and circunstances of each case.

88. For properly appreci ating t hese
contentions, it would be necessary to nake a
brief reference to the anmbit and scope of this
Court’s powers under Article 226 of t he

Constitution of |ndia.

89. In a decision reported in Al.R 1999
S. C 1723, at page 1734, the Suprene Court

observes thus: -

"27. C Article 226 of t he
Constitution is couched in wi dest
possible termand unless there is clear

bar to jurisdiction of the High Court its
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power s under Article 226 of t he
Constitution can be exercised when there
is any act which is against any provision
of law or violative of constitutional
provi sions and when recourse cannot be
had to the provisions of the Act for the

appropriate relief.”

In an anot her decision reported in A I.R

1999 S.C 1786 (State of H machal Pradesh Vs.

Raj a Mahendra Pal) the Suprene Court holds thus: -

"6. The | earned Counsel appearing for
the appellant has vehenently argued that
the wit petition filed was not
mai ntai nable as the H gh Court was not
justified in entertaining the same and
consequently granting the relief to the
r espondent No. 1. The rights of
respondent No.1, if any, are stated to be

based upon a contract for which he was



83

obliged to avail of the alternative
ef fi cacious renedy of filing a suit
either for the recovery of the noney or
for rendition of accounts. I t i's
contended that the discretionary powers
vested in the High Court under Article
226 of the Constitution could not have
been exerci sed in t he facts and
circunstances of the case. Though, we
find substance in the subm ssion of the
| earned Counsel for the appellant, yet we
are not inclined to allow the appeal and
dismss the wit petition of respondent
No.1 only on this ground. It is true
that the powers conferred upon the High
Court under Article 226 of t he
Constitution are discretionary in nature
whi ch can be invoked for the enforcenent
of any fundanental right or legal right
but not for mere contractual rights

arising out of an agreenent particularly
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in view of the existence of efficacious
alternative renmedy. The Constitutional
Court should insist upon the party to
avail of the sane instead of invoking the
extraordinary wit jurisdiction of the
Court . Thi s does not however debar the
Court from granting t he appropriate
relief to a citizen under peculiar and
speci al facts not wi t hst andi ng t he
exi stence of alternative efficacious
remedy. The existence of the special
circunstances are required to be noticed
before issuance of the direction by the
Hi gh Court whi |l e i nvoki ng t he
jurisdiction wunder the said Article. In
the instant case, the H gh Court did not
notice any special circunstances which
could be held to have persuaded it to
deviate fromthe settled proposition of
law regarding the exercise of the wit

jurisdiction under Article 226 of the
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Consti tuti on. For exercise of the wit
jurisdiction, the H gh Court pressed into
service the alleged fundanental right to
livelihood of the respondent which was
found to have been violated by not making
hi mthe paynent of the ampunts clainmed in
the wit petition. It is true that
Article 21 of the Constitution is of
ut nost i nportance, violation of which, as
and when found, directly or indirectly,
or even renotely, has to be | ooked wth
di sfavour. The violation of the right to
livelihood is required to be renedied.
But t he right to livelihood as
contenplated under Article 21 of the
Constitution cannot be so wdely
construed which may result in defeating
the purpose sought to be achi eved by the

aforesaid Article. It is also true that

the right to livelihood would include al

attributes of life but the sane cannot be
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extended to the extent that it may

enbrace or take wthinits anbit al

sorts of claimrelating to the legal or

contract ual rights of t he parties
conpletely i gnoring t he per son

approaching the Court and the alleged

violation of the said right. The High

Court appears to have adopted a very
generous, general and casual approach in
applying the right to livelihood to the
facts and circunstances of the case
apparently for the purpose of clothing
itself wth the power and jurisdiction
under Article 226 of t he

Constitution...... "

91. Thus, the Suprene Court holds that
self-inposed restrictions and limtations have
been placed wupon exercise of its power by the
Court and the Court would not exercise the power

nmerely for the asking or because it is of the



87

view that prejudice would be caused to the
parties if the sane is exercised. The essenti al
attributes for exercise of such powers have been
the subject matter of nunber of decisions of the

Suprene Court.

92. In AI.R 1964 S.C. 1006 (State of MP
Vs. Harilal Bhai), the Suprene Court has

observed thus: -

"17. At the sane tinme we cannot | ose
sight of the fact that the special renedy
provided in Article 226 is not intended
to supersede conpletely the nodes of
obtaining relief by an action in a civil
court or to deny defences legitimtely
open in such actions. It has been nade
clear nore than once that the power to
give relief under Article 226 is a
di scretionary power. This is specially

true in the case of power to issue wits
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in the nature of mandanus. Among the
several matters which the H gh Courts
rightly take into consideration in the
exercise of that discretion is the del ay
made by the aggrieved party in seeking
this special renedy and what excuse there
is for it. Anot her is the nature of
controversy of facts and law that may
have to be decided as regards t he
avai lability of consequential relief.
Thus, where, as in these cases, a person
comes to the Court for relief under
Article 226 on the allegation that he has
been assessed to tax under a void
| egislation and having paid it under a
mstake is entitled to get it back, the
court, if it finds that the assessnent
was void, being nade under a void
provision of law, and the paynent was
made by mstake, is still not bound to

exerci se its di scretion di recting
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repaynent . Whet her repaynent should be
or der ed in t he exerci se of this
discretion wll depend in each case on
its own facts and circunstances. It is

not easy nor is it desirable to |ay down
any rule for universal application. | t
may however be stated as a general rule
that if there has been unreasonabl e del ay
the court ought not ordinarily to Iend
its aidto a party by this extraordinary
remedy of mandamus. Again, where even if
there is no such delay the Government or
the Statutory authority agai nst whomthe
consequential relief is prayed for raises
a prim facie triable issue as regards
the availability of such relief on the
nmerits on the grounds like limtation the
courts should ordinarily refuse to issue
the wit of mandanus for such paynent.
In both these kinds of cases it will be

sound use of discretionto |eave the
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party to seek his renmedy by the ordinary
node of action in a civil court and to
refuse to exercise in his favour the
extraordi nary renmedy under Article 226 of

the Constitution."”

93. This is a decision by the Constitution
Bench. The sanme Constitution Bench in another
decision reported in Al.R 1964 S.C 1419
( Thansi ngh Nat hmal & Os. Vs. The
Superi nt endent of Taxes, Dhubri  and Os.)

observed thus: -

N The jurisdiction of the
H gh Court wunder Article 226 of the
Constitution is couched in wide terns and
the exercise thereof is not subject to
any restrictions except the territorial
restrictions which are expressly provided
in the Article. But the exercise of the

jurisdiction is discretionary; it is not
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exercised nmerely because it is lawful to
do so. The very anplitude of t he
jurisdiction demands t hat it will
ordinarily be exercised subj ect to
certain self-inposed |limtations. Resort
to that jurisdiction is not intended as
an alternative renedy for relief which
may be obtained in a suit or other node
prescribed by Statute. Odinarily the
Court will not entertain a petition for a
Wit under Article 226 where t he
petitioner has an alternative renedy,
whi ch wi thout being undul y oner ous,
provi des an equally efficacious renedy.

Again the H gh Court does not generally

enter wupon a determnation of questions

whi ch demand an el aborate exani nation of

evi dence to establish the right to

enforce which the wit is clained. The

H gh Court does not therefore act as a

court of appeal against the decision of a
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court or tribunal to correct errors of

fact, and does not by assum ng

jurisdiction under Article 226 trench

upon n alternative renmedy provided by

statute for obtaining relief. Were it

is open to the aggrieved petitioner to

nove another tribunal, or even itself in

anot her jurisdiction for obt ai ni ng

redress in the manner provided by a

Statute, the H gh Court normally will not

permt by entertaining a petition under

Article 226 of the Constitution the

machi nery created under the statute to be

by- passed, and wll | eave the party

appl vi n to it to seek resort to the

machi nery so set up."

94. In another Constitution Bench decision
reported in Al.R 1975 S.C. 1121 (Harshankar
Vs. Deputy Excise Comm ssioner) the Suprene

Court observed that the wit jurisdiction of the
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Hi gh Courts under Article 226 of the Constitution
of Indiais not intended to facilitate avoi dance
of obligations wvoluntarily incurred. 1In other
words, such of the contractual obligations which
have been entered into voluntarily and accepted
accordi ngly, cannot be avoided by taking recourse

to wit jurisdiction.

95. In a Two Judge Bench deci sion of Suprene
Court reported in AIl.R 1973 S.C 205 (The
D. F. O South Kheri & O's. Vs. Ram Sanehi

Si ngh) the Suprene Court observed thus: -

"4, Counsel for t he appel | ants
contends that since the dispute arose out
of the ternms of the contract and the
Di vi sional Forest O ficer under the terns
of the contract had authority to nodify
any action taken by a subordi nate forest
authority, the remedy of the respondent

was to institute an action in the Gvil
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Court and that the wit petition was not

mai nt ai nabl e. But in the present case

the order is passed by a public authority

nodi fying the order or proceeding of a

subordinate forest authority. By that

order he has deprived the respondent of a

val uable right. W are unable to hold

that nerely because the source of the

right which the respondent clains was

initially in a contract, for obtaining

relief against any arbitrary and unl awf ul

action on the part of a public authority

he nust resort to a suit and not to a

petition by way of a wit. In view of
the judgenent of this Court in

K. N. Guruswany’s case (1955) 1 SCR 305 =
Al.R 1954 S.C. 592, there can be no

doubt that the petition was nmintainable,

even if the right to relief arose out of

an alleged breach of contract where the

action challenged was of a public
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authority invested with statutory power."



96.

i s that

96

Thus, what energes fromthese decisions

a) There are sel f-i nposed
restrictions on the exercise of plenary

and constitutional powers.

b) They are not be exercised for the
asking and nmerely because it is lawful to

exerci se them

c) They are not neant to replace the
ordi nary remedy of a civil suit or

statutory renedy.

d) The powers under Article 226 w ||
not be exercised in cases i nvol vi ng
serious dispute about the right to claim
the relief in wit jurisdiction. |If such

i ssues or questions are to be determ ned
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and decided by el aborate exam nation of

evi dence.

e) Lastly, the power will not be

exercised to facilitate avoi dance of

cont ract ual obl i gati ons voluntarily
i ncurred.
97. This nuch, according to us, is enough to

bring hone the point that wit jurisdiction is
not the only renedy avai lable to aggrieved
parties, even while questioning the actions and
inactions of the authorities in charge of
i npl enentation of rehabilitation schemes under
the Slum Act and the D.C. Regulations. It is
wel |l settled that all actions of Public Bodies or
t hose invol ving public bodies are not necessarily
of public character. Mre so, when sone of them
involve private participation or concern acts
undertaken jointly by a Public Authority and

Private Operator. It cannot be assuned strai ght
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away that whenever they are participating in such
schenme or neasures, by the very nature of their
participation, the duties and functions which are
performed and di scharged by them assune a public
| aw character. It is not disputed before us that
the functions and duties of these authorities are
performed by themw th the assistance of private
entities. The sanme is envisaged and cont enpl at ed
by the Act and Rules. Sonme incentives are
provided to such private parties if they perform
or fulfil the public function. Ther ef or e,
whenever, their actions are i mpugned or
chal I enged, nerely because public bodies are al so
involved does not nean that all of them are
anenable to wit jurisdiction. There are several
di sputes and questions which may also involve
public bodies but if their resolution is not
possible in the l[imted jurisdiction, then,
recourse to private lawrenedies is permssible

and shoul d be insisted upon.
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98. W do not intend to |lay down any broad
principles as each of themare well settled.
Therefore, under the garb of filing Wit Petition
against S.R A/ State/ B.MC./ MHADA/ MVRDA if
the applicant/petitioner is ventilating a purely
private grievance or dispute so also raising an
i ssue which is not possible of being resolved in
wit jurisdiction, then, he can al ways be
directed to avail of private |aw renedies.
Merely because, a Letter of Intent is issued by
the S.R A to the applicant does not nean that
in all cases and for all tines to cone, the
appl i cant/devel oper is the agent of S.R A and
the SR A is capable of being dragged into wit
jurisdiction along with private devel oper by an
aggrieved party. |If the aggrieved party, who has
essentially a gri evance agai nst t he
bui | der/ devel oper approaches the SR A and the
State requesting for their intervention in the
di spute and they refuse to do so on untenabl e and

false grounds or that they act arbitrarily
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capriciously or malafide, wit jurisdiction could
be permtted to be invoked in appropriate cases.
This is because, the aggrieved party has ful

recourse to the renmedy of a suit or Arbitration
provided in the contract and by inpleading the
State/ SRA/Public Body, it can seek appropriate
declarations and reliefs. The bar under section
42 of the Slum Act cannot straight away be held
to be applicable to such cases. W do not w sh
to go into the interpretation so also the anbit

and scope of section 42 for the purpose of

present reference. Suffice it to state that
doors of a civil court cannot be shut to a
litigant unless the jurisdiction of civil court

is ousted by express provision or necessary

i nplication.

99. The decision of the three Judge bench
(supra) has been later on explained in several
cases. That apart, if it is possible to resolve

the controversy inthe limted jurisdiction on
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t he principl es enunci at ed above, t hen,
notwi thstanding it being in the nature of
contract, a wit petition would lie. However, we
are of the viewthat in some of the disputes
whi ch have been narrated above, there is purely
private issue involved and by inpleading public
bodi es as parties, the petitioners cannot by-pass
remedies available to themof filing a suit or
ot herw se. The instances of such disputes are
given by both M.Kandar and the | earned Advocate
CGeneral in their subm ssions. The |ist provided
is by no neans exhaustive. These are comonly

rai sed grievances.

100. While not giving an exhaustive list but
to outline the nature of the dispute which can be
t aken cogni sance of in wit jurisdiction, we w sh
to make sone observations on this aspect because,
it was seriously contended that when it cones to
the rehabilitation and relief of slum dwellers,

their eligibility, rights, the bargaining power
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being unequal, so also no renedies provided in
the relevant Laws at all, the wit jurisdiction

is always open to be invoked.

101. In this behalf, in the two Division Bench
decisions [(1) WP.No.910 of 2005 - Om Sa
Dar shan Cooperative Housing Society (Proposed)
and Chandrakant Rancthandra Thakur v/s.The State

of Mahar ashtra, through the Secretary, SRA

Section represented through the Govt. Pl eader
and Ors. - Coram: H.L.Gokhale and Abhay S. Cka,
JJ. and (2) WAP.No.5068 of 2005 - Shri Sa

Bhagwati Co. Op. Housi ng Soci ety (Proposed) & Anr.
v/s.Slum Rehabilitation Authority & Ors. - Coram
H. L. Gokhale and J.H Bhatia, JJ.] brought to

our notice it is observed thus:-

(2006 (5) M. L.J.483)

" 8. M . Sugdar e relied upon t wo

j udgenents of the Apex Court. Firstly,
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he relied upon a judgenent in the case of
Bangal ore Devel opnent Aut hority Vs.
Hanumai ah (2005) 12 SCC 508. That was a
case concerning the interference by the
Chief Mnister into certain decisions of
the Bangal ore Devel opnent Authority by
exer ci si ng the powers of the State
Gover nnent under section 65 of t he
Bangal ore Devel opnent Aut hority Act,
1976. This section is quoted in para 50
of t hat j udgenent whi ch reads as

foll ows: -

"65. Governnent’s power to
give directions to the Authority
as inits opinion are necessary
or expedient for carrying out the
purposes of this Act, and it
shal | be t he duly of t he
Authority to conply wth such
directions.”

" VWat is observed by the Apex
Court in paragraphs 51, 52 and 58 s

pressed into service by M. Sugdare. He
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submtted that under this section only a
direction for carrying out the purposes
of the Act <could be given. In the
instant case, the Apex Court has noted
that it has not been shown that the Chief
M ni ster was aut hori sed to i ssue
di rections to Bangal ore Devel opnent
Aut hority. That apart, on the facts, the
Court noted in para 52 that the direction
given by the Chief Mnister in the
instant case would not be to carry out
the purposes of the Act rather than it
woul d be to destroy the sane. At the end
of para 51, the Court has clearly
observed: -

" The Governnment can give
such directions to the Authority

whi ch in its opi ni on are
necessary or expedi ent for
carrying out the purpose of the
Act . "

"9. The second Judgenent relied upon
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is in the case of State of U P. Vs.
Neeraj Awasthi (2006) 1 SCC 667. The
rel evant section in consideration was
section 26-M of the U P.Krishi Utpadan
mandi  Adhi ni yam  1964. That section

reads as foll ows: -

"26-M 1) In the discharge
of its functions, the Board shal
be guided by such directions on
guestion of policy as may be
gi ven to it by t he State
Gover nnent .

(2) If any question arises
whet her any matter is or is not a
matter as respects whi ch the

State Governnment may issue a
direction wunder sub-section (1),
t he deci sion of t he State

Governnent shall be final."

"While considering that section, the
Court has observed in para 40 that power
of the State Governnent was confined to
i ssue directions on questions of policy.
It however, cannot interfere in the

day-to-day functioning of the Board. In



106

our understanding, that <clearly arose
fromthe wording of section 26-Mthat was

under consideration in the matter."

"10. As far as the present scenario is
concerned, section 3Kis quite wide as we
have seen it. It is wundoubtedly true
that in day-to-day functioning, the State
Government is not expected to interfere.
At the sane tinme, in the present case,
what has happened is that on facts the
action of the SRAiIn entertaining the
application of the 1st petitioner before
di sposi ng of t he pendi ng one of
respondent No.5, was clearly contrary to
the Schene of Devel opnent as interpreted
by this Court. That being so, the
Secretary (Housing) was clearly wthin
his powers and he has rightly set aside
the entertaining of the application of

the petitioners by SRA "
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MANU MH/ 0197/ 2006 (Om Sai Darshan C. H.S.)

"22. Shri  Govil kar appearing for the
petitioners relied upon the Mnutes of
the neeting held on 18th Cctober 2003 in
Chanber of the Mnister of State of
Housi ng. A copy of the Mnutes is
annexed to the petition which records
that the office bearer of petitioner No.l1
soci ety and the Resident Deputy Col |l ector
were present in the neeting. The mnutes
do not disclose that any representative
of the Hanuman Nagar Society was present
in the neeting or was given notice of the
meet i ng. The Mnutes record that the
representative of the Petitioner No.l1
Soci ety pointed out that though Annexure
Il was issued in the nane of Hanuman
Nagar Society no progress had been nade

by the said society for a period of 8
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years. The original Mnutes which are in
Marat hi record that the mnister of State
directed that the proposal submtted by
the Petitioner No.1 Society should be
exam ned and decided i medi ately and
Annexure |1 should be issued to the
Petitioner No.1l Society. Shri . Govi | kar
submtted that this is a direction issued
under Section 3K of the Sl um Act. Even
assumng that it can be read as a
direction under Section 3K, it is obvious
that the direction was to the SRA to
consider the proposal of the Petitioner
No.1 Society imrediately. The sai d
direction cannot be read as direction to
grant approval to the proposal of the
Petitioner No.1l Society as neither under
the Sl um Act nor under Regul ation 33(10),
the Mnister of State for Housing has a
power to sanction either Annexure or the

Schene. Apart fromthis, by no stretch
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of imagination, the direction which is
recorded in the Mnutes of Meeting can be
read as direction under Section 3K issued
by the State Governnent. The power under
sub-Section (1) of Section 3K extends
only to the issuing of general or special
directions to the SRA as to policy as it
may think necessary and expedient for
carrying out the purposes of the Slum
Act . Whatever is stated in the M nutes
of Meeting cannot be read as a special or
general direction as regards policy. The
power under Section 3K cannot extend to
giving a direction that Annexure Il of a
particul ar proposed society should be
sanctioned. When the purported direction
was given, slum Rehabilitation Schene of
the Respondent No.4 was al ready approved
by SRA. The Petitioner No.l1 was claimng
to develop a snmaller area out of the area

for which schene of the Respondent No.4
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was already sanctioned. Therefore, the
Application of the Petitioner could not
have been entertai ned either by SRA or by
the State. Thus, the direction cannot be
read as one under sub-Section (1) of

Section 3K by any stretch of imagination.

23. Sub-Section (2) of Section 3K
provides that if the State Governnent is
of the opinion that execution of any
resolution or order of the authority is
in contravention or in excess of powers
conferred by the Slum Act or is likely to
cause waste of the funds of the SRA, the
State Governnment in public interest can
suspend the execution of such resolution
or order. In the present case, this
power is obviously not exercised. As
poi nted out earlier, the neeting was held
on 18th Cctober, 2003 and letter of

intent in favour of Hanuman Nagar Soci ety
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was issued by SRA on 12th May, 2003, the
sanction was issued by the SRA in favour
of the said society on 21st Cctober,
2003, and on the sanme day perm ssion was
granted to construct transit canp. The
Mnister of State has not suspended the
orders passed in favour of Hanuman Nagar
Society by the SRA. Wen the letter of
intent was already issued by SRA in
favour of Hanuman Nagar Society on 12th
May, 2003, the Mnister of State could
not have directed the SRA to consider
Annexure |l prepared by the Petitioner
No.1 Society of only 28 eligible hutnent
dwel lers as area in respect of which the
scheme was sought to be submtted by
Petitioner No.l1l was already covered by
letter of intent issued in favour of
Hanuman Nagar Society. |In any event, no
such decision could have been taken by

t he M nister wthout foll ow ng t he
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el enentary principles of natural justice
by giving an opportunity of being heard

t o Hanuman Nagar Society."

102. In this behalf the Suprene Court in a
deci si on reported in 2006(4) S.C. C 501
(P.R Murlidharan & O's. v/s. Swany Dharnananda
Theert ha Padar & Os.) has observed t hat
jurisdiction of the Gvil Court is wde and
pl enary. A wit proceeding cannot be a
substitute for a civil suit. It is also observed
in this decision that a wit petition cannot be
made a forumfor adjudicating civil rights. A
wit of Mndanus cannot be converted into a
proceeding seeking relief for adjudication of
civil rights. The Suprene Court observes that
the wde Jurisdiction under Article 226 of the
Constitution of India would remain effective and
meani ngful only when it is exercised prudently

and in appropriate situation.
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103. In another decision reported in A Il.R
2005 S.C. 4455, (G Srinivas Vs. CGovernnent of
A P. & Os.), the Suprenme Court has observed
t hat the question of title could not be
determined in the wit jurisdiction. The scope
of judicial reviewis |limted in cases involving

the property rights.

104. However, it was contended before us that
there is an absence of corrective nmachinery in
the Statute and, therefore, recourse to Article
226 is permssible. In other words, Judicial
review, is permtted whenever there is no

alternate renedy, is the subm ssion

105. Reliance was placed upon a recent
decision of the Suprenme Court reported in (2006)
11 S.CC. 67 (Indian Airlines Ltd. Vs. Prabha
Kanan) . The Suprene Court decision nmust be seen
in the backdrop of the fact that what was

i mpugned before the Suprene Court and the High



114

Court was an action of Board of Directors doing
away Wwth the services of a permanent enpl oyee
enpl oyed W th t he I ndi an Airlines Ltd.
Regul ation 13 which confers powers on the Board
of Directors was invoked and the order inmpugned
before the Suprene Court was passed. The
Argunent was, there was no renedy of an appea
because the decision is taken by the Highest
Aut hority of the Corporate entity viz., Board of
Di rectors, whi ch i ncl udes t he Chai r man.
Therefore, it was urged that in the absence of an
appeal to anybody within the establishnent,
Judicial Review is permssible. It isin this
context that the observations have been nade by
the Suprene Court and nore particularly in paras

34 to 46.

106. It is not as if there is no renedy at al
in the matters before us. The State Government
has a power to issue directions. W have already

referred to the said power in the SlumAct. The
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State Governnent is enpowered to direct the SRA
to take such steps as are necessary for
successful, meani ngf ul and pur posef ul
i npl enentation of the rehabilitation schenme neant
for slum dwellers. It is not as if the SRA
itself is also powerless. Once it issues a
Letter of Intent to the Developer, it can by
taking recourse to the terns and conditions
thereof, nonitor and supervise the activities of
devel opnent at site and can even make suggestions
and direct changes. Thus, it is S R A whi ch
has to inplenent slum rehabilitation schene.
Slum Rehabilitation is its duty. |t IS
established by the State Governnent. Therefore,
within the schene of the Act, Rules and the
D.C. Regul ations so also the terns and conditions
of the Letter of Intent, the aggrieved party
including the slumdweller can approach the sl um
rehabilitation authority and seek redressal of
any of the grievances. |If the SSR A refuses to

intervene, then, the State CGovernment can be
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appr oached. If the State Governnent refuses to
take cognizance of the grievances and fails to
exercise its powers in that behal f, t hen

recourse to a wit petition is permssible,
depending wupon other facts and circunstances.
Therefore, we are of the view that the subm ssion
that there is no alternate renedy or absence of
corrective machinery is not well founded. In
such circunstances, we do not find that wit
petition 1is nmaintainable straightway. Once we
are of the viewthat corrective nmechanism is
avai |l abl e then, we cannot render such a

concl usi on.

107. That apart we are of the view that as far
as anbit and scope of the powers conferred by
Section 3K(1) and (2), there is no conflict and
the interpretation thereof is correct. Further,
considering the nature of the function and duty
of the State, it would be appropriate to construe

that the State Governnent can intervene so as to



117

snoot hen the process and renove all obstacl es and
hurdles in the way of proper and conpl ete
rehabilitation. Additionally, we are of the view
that it is for the Legislature to intervene and
provide for a conplete corrective nechanism by
setting up a Supervisory and Moni t ori ng
Aut hority. Such an authority can be set up by
the State by making appropriate changes or
anendnents in the relevant Statutes. W hope

t hese steps are taken expeditiously.

108. Absence of adequat e adm ni strative,
executive or quasi judicial process or forum
would naturally tilt in favour of invoking
jurisdiction under Article 226 of t he
Constitution but the nature of the dispute would
indicate that by proper exercise of power or
authority vest ed in these departnents as
af ore-indi cat ed would help of reduction in
litigation and expeditious resolution of disputes

or problens, which m ght have ari sen because of
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| ack of coordi nation and systematic
adm ni strative approach of various departnents
involved in the entire process of planning and
rehabilitation of slumdevel opnent schene, and
sanctioning devel opment scheme, and sanctioning
devel opnent s of various projects under the

schene.

109. Conmpared with the di rensions of the
litigation generated and |ack of adequate and
proper renmedy wthin the statute conpels us to
observe that the State may consider objectively
| egi sl ative anendnent to Maharashtra Slum Area
(I'nmprovenent, C earance and Redevel opnent) Act,
1971, WMHADA, MRTPA, not only to provide for
appropriate forumfor renmedying the grievances of
the persons but also to sone extent collective

wor ki ng of these authorities.

110. During the interrugnm period constitution

of the authority would serve the ends of justice
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and woul d resul t in reduci ng avoi dabl e
[itigation.
111. W have actually not nor should it be

understood that we have in any way expressly or
inplied restricted the scope of applicability of
Article 226 of the Constitution to such cases.
W have only indicated certain cases where inter
or intra-departnental mechani sm may be invoked in
consonance wth the schene of the Act before
approaching this Court. Such classification is
not exhaustive but is merely an indication of
class of cases where the Court in its discretion
may require the parties to take recourse to such
remedy. These principles are neither innovative
nor new percepts but are re-appreciation of well

accepted principl es.

112. Compelling the parties to file suits
woul d neither be efficacious, alternate renedy

nor would neet the ends of justice in all cases.
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The controversies in such cases are best resol ved
at the admnistrative level itself as the cause
of action is founded on the inaction, incorrect
action or colourable exercise of powers by the
aut horities. The records of the authorities and
their action based upon such matters can best be
corrected in accordance wth the established
per cepts of adm nistrative functioni ng and
executive action at different Ilevels of the

departnments within the frame work of the Statute.

113. Till such time as the Legislature or the
State Governnent makes changes or anendnents, it
would be just, fair and proper to direct that a
Monitoring Agency/ mechani sm should be set up by
the State so that the power to supervise and
i ssue directions available in the Slum Act can be
exercised effectively. The State Governnent as
also the Slum Rehabilitation Authority has not
opposed this course during oral argunents.

Hence, we are of the view that the State should
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i mredi ately establish a nonitoring agency. It is

necessary to do so for the foll ow ng reasons: -

114. That apart, wth a viewto renove al

apprehensions in the mnds of slumdwellers and
other aggrieved parties, we suggested to the
| earned Advocate General that the State should
i mredi ately set up a nonitoring agency /
mechanism so that the power to supervise and
i ssue directions available in the slum Act can be
exercised effectively. 1In all fairness, |earned
Advocate Ceneral stated that directions be issued
in that behalf. The State should i mediately put

a nonitoring agency in place.

a) Considering that the Eligibility
criteria is determned by the District
Col | ectorate and in cases of | and
bel ongi ng to public body by the Conpetent
Aut hority thereof, the schene works with

cooperation and coordination of these
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Authorities. It is, therefore, of utnost
inportance that the SRA acts as a Chief
Coordi nator and the Government, being the
ultimte and final body, whi ch
establishes authority |like SRA and sets
up public authorities |like MHADA, MVRDA

etc. should have a final word.

b) The Governnent and al | such
bodies have a duty to undertake and
i npl enent t hese proj ect s. The
i npl enentation is not restricted only to
sanction and approval of plans and grant
of perm ssion. The Governnent nust see
to it that the purpose of establishing
SRA is achieved and slum dwellers are
rehabilitated, so that the governnent and
private lands are slumfree. Equally the
pavenents, which are neant for use of
residents and tax payers are cleared. In

other words, if the Governnent does not
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want proliferation of sluns, then it has

to take steps to ensure Coordination and

Har nony anongst t he Agenci es and
Aut hori ti es.
c) It would be of utnost inportance

that the Governnent sets up high power
comittee, consisting of a per son,
preferably a Principal Secretary, to be
nom nated by the Secretary, who shall be
assisted by Chief Executive Oficer [/
SRA, CEO / Vice President of MHADA and
CEO / Vice President of MVWRDA and
Comm ssioner of Muinicipal Corporation,

G . Munbai

d) That any conpl ai nt about
eligibility of slumdwellers, eligible
slum dwellers being deni ed tenenent,
devel opers not undertaki ng and conpl eting

the project as per the permssion and
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approval so also within the stipulated
time frame, transit acconmodati on being

unavail able or not provided for etc.

shall be addressed to this Conmttee and
gri evances be | ooked into by it
accordingly. The Courts cannot be

approached straightway unless and until
above nmentioned Commttee is first noved
by the aggrieved person in the formof an
application / conplaint in witing. | f
t he grievance 1is not redressed or
conpl ai nt /|  representation is not
attended to, then and in that event this
Court can be approached under Article 226
of the Constitution and not otherw se.
Ordinarily, no person can approach this
Court directly wthout exhausting the

above renedy.

115. In the result, we are of the opinion that

wit jurisdiction is available in matters of
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Rehabilitation of SlumDwellers but the limts of
exerci se of power should be confined and
restricted to matters, which remain unresolved
despite the renedies of Appeals etc. bei ng
exhausted. Simlarly, in the illustrations given
by |earned Advocate General, this Court can be
approached only if the decision of SRA or State
is permssible for being interfered with on the
settled principles in wit jurisdiction. W have
gi ven illustrations and categories of case
wherein a prerogative wit may be issued so as to
ensure snooth and effective inplenentation of
Slum Rehabilitation Schenme. However, the wit
jurisdiction wll not be available where the
di spute is essentially private or contractual and
the State Governnent, SRA and other |ocal bodies
are inpleaded as parties only to file wit
petition. In other words, when the main relief
is not sought against these bodies, yet, they
have been inpl eaded as parties and the dispute is

mainly and essentially between private parties
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involving purely private law, then, wit petition

is not the renedy.

116. e are recordi ng our concl usi ons

her ei nbel ow on the basis that none of the parties

have taken an extrenme stand before us. The
Counsel, whether appearing for petitioners or
respondents, do not contend that in all cases

involving Slum Dwellers, Devel opers and Public
Bodi es i nvoki ng Wit Jurisdiction IS
i mper m ssi bl e. They do not dispute the salutary
principles set out above, culled as they are,
from the decisions of the Suprenme Court. They
could not submt an exhaustive |ist of disputes
having public |aw character or raising private
gri evances. The Counsel appeari ng for
petitioners so also the | earned Advocate Gener al
agr eed that there are inbuilt checks and
saf eguards so al so enough powers reserved to the
Authorities in <charge of inplenmentation and

supervision of the Slum Rehabilitation Schene
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within the franme work of the existing |aw. They
broadly agree with the conclusion that the intent
of the Legislature is mninum obstacles and
obstructions in the way of inplenentation of Slum
Rehabilitation Schene. Al provi si ons and
nmeasures are intended at snooth and expeditious

i npl enentation of the schenme so as to achieve

renoval of encroachment and denolition of
structures on pavenents and public | ands.
Therefore, interference by the Court should be

m ni mum and bearing in mnd the above intent.

117. Having perused the decisions of this
Court on the issue of right of slumdwellers and
devel opers, both sides agree that there is really
no difference of opinion between two Division
Bench decisions of this Court reported in (1)
2006(5) M. L.J. 483 (Sai Bhagwati Coop. Housi ng
Soci ety (Proposed) and Anr . Vs. Sl um
Rehabilitation Authority & Os.), (2) 2006
vh. L. J. 282 (Awdesh Tiwari & Ors. Vs. Chi ef
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Executive Oficer, S.RA). W also could not
find any conflict in the sane insofar as State’s
power to issue directions under Section 3K and
nore particularly sub-Section 2 thereof. Wde as
the power is, its exercise or otherwise was the
core 1issue. Thus, on the existence of the power
to issue directions, there is no difference of

opinion at all.

118. In the result, we answer the question

framed her ei nabove as under: -

A) Wi |l e exercising the Jurisdiction

and powers wunder Article 226 of the

Constitution of | ndi a in matters
concer ni ng Rehabilitation - of Sl um
Dwel | ers and schenes franmed under

rel evant statutes, distinct yardsticks
cannot be carved out nor separate

paranmeters laid down by this Court.
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B) However, t he limts and
restrictions which are placed on the wit
jurisdiction of this Court by
Aut horitative pronouncenents of Suprene
Court would govern the wit petitions
chall enging the orders, actions/inaction
of the Authorities in char ge of
i npl enenting and/or nonitoring the slum

rehabilitation schene.

O It is clarified that ordinarily a
petition under Article 226 of t he
Constitution of India can be filed and
dependi ng upon t he facts and
circunstances of each case, this Court
can decide to i ntervene, even if,
alternate renedy provided above is not
exhausted by the petitioner. However,
such intervention should be mnimum and
the Court nust abide by the Rule of

caution and Prudence enunciated by the
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Supr ene Court in this behalf. In
exceptional and deserving cases, this
Court would exercise its powers and no
general rule can be laid domm in that

behal f.

D) As far as disputes and questions
involving the slum dwellers and Sl um
Rehabilitation Aut hority/ Public
Body/ St ate, Cooperative Housing Society
of Slum Dwellers and Devel opers,
Regi st ered Cooperative Housing Society of
Slum Dwellers on one hand and proposed
Cooperative Society on t he ot her,
Devel opers and S.R A /State, a Wit
petition under Article 226 of t he
Constitution of |India would not lie or
woul d be entertained unless and until the
parti es exhaust the renmedy of approaching
the H gh Powered Conmittee referred to

above.
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E) The only exception that can be
made to Clause (D) above, is with regard
to Wit petitions chal | engi ng t he
validity and legality of the Rul es,
Regul ati ons and Pol i cy
Circulars/directives issued under the
Statutory provisions or the vires of the
Statutory provisions thenselves. In such
cases, the Court would not insist upon
exhaustion of renmedies stipul ated above.
Simlarly, if a Hi gh Power ed
Comm ttee/ Authority refuses to act on the
representations/applications despite
proof of the sane having been received,
then, in appropriate cases, directions
can be issued to the said Authority.
However, the parties nust satisfy this
Court that they had nade a grievance with
regard to inaction of High Power ed

Committee to the State Governnent and it
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has also refused to issue any directions
to either that Authority or SRA Thus,
if the State inaction is also alleged,
then, the petition can be entertained.
However, grant of relief would depend
upon this Court satisfying itself about
the pronptness or sense of urgency shown
by the aggrieved party apart from its

bonafi des in approaching this Court.

F) Needl ess to state that the Rule
of Prudence and caution evolved by the
Suprene Court with regard to exhaustion
of alternate renedy woul d al ways be
appl i cabl e. | f t he di sput es and
guestions raised involve factual aspects
or necessitate leading of oral and
docunentary evidence, then, this Court
can refuse to interfere in Wit
jurisdiction | eaving open to the parti es,

remedy of suit in conpetent civil court
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or Arbitration

€ It is clarified t hat purely
private disputes or t hose i nvol vi ng
contractual rights, brought before this
Court by way of wit petitions, will have
to be ordinarily resolved by recourse to
civil suit or arbitration and this
principle would apply even to petitions
where the State, S RA, B MC , MADA

etc. are inpleaded as parti es.

H) An exhaustive category of such
cases and di sputes cannot be framed and
the General principles governing wit
jurisdiction would be applicable having

regard to the facts in each case.

119. W are thankful to the |l earned Counsel

who have appeared in the matter for their
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val uabl e assi st ance.

120. Lastly, we clarify that we have not gone
into the nerits and de-nerits of individual
petitions. They were not placed before the Ful

Bench for deci sion. The petitions which are
listed before us, were representative of the
issues and questions comonly canvassed and,
therefore, the facts were taken from sone of
them In the Iight of our opinion and concl usion
recorded above, each of these petitions to be
pl aced before the respective Division Benches
under appropriate headings i.e. Adm ssion /

Hearing or InterimRelief.

121. Ofice to take st eps accordingly.
However, all matters will be di sposed of bearing
in m nd t he above nmentioned concl usi ons.

Ref erence i s di sposed of accordingly.
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(Swat anter Kumar, C. J.)

(Dr.D.Y.Chandrachud, J.)

(S. C. Dhar madhi kari, J)



